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THE REPORTER: Wbul d you raise your right hand,
pl ease.

THE WTNESS: (The wi tness conplies.)

THE REPORTER: Do you solemmly swear that the
testinony you are about to give will be the truth,
the whole truth, and nothing but the truth so help
you God?

THE WTNESS: | do.

WLLIAMF. MERCK, II,
having first been duly sworn, testified under oath as
foll ows:

DI RECT EXAM NATI ON
BY M5. MTZ:
Q Al right. Good afternoon, M. Merck

Good afternoon to you as wel |.
Have you ever given a deposition before?

It's been a while, but yes.

o > O »

kay. Since it's been a while, | just want to
cover a couple of ground rules so that we're all on the
sanme page.

As |'msure you know, the purpose of today's
deposition is just for Don and | to get a better
under st andi ng of what happened at UCF.

We have only been provided with docunents. W

didn't get to sit in on any of the interviews conducted
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by Bryan Cave, so the |ast few days have been very
enlightening for us to be able to hear fromthe people
I nvol ved.

So we're just here to figure out what happened.
W're not trying to get anybody in trouble. W' re not
going to be asking any trick questions. It's really
just to get sone information.

So for today, | ask that you speak |oudly
because I'mon the other end of the phone and | need to
hear everything, and al so because Madam Court Reporter
needs to hear everything to be able to type it down
accurately. Particularly if you're going to be giving
| i ke a yes or no answer, please try not to nod your head
or say uh-huh, huh-uh; say yes or no so that it's clear
for the record.

If you are going to guess at sonething or
estimate or approxinmate, please |let us know that you are
doing that. |[If you don't know sonething, you can say |
don't know. If you know sonethi ng because soneone el se
told you, please let us knowthat. And if at any tine
you are confused by our questions, and you want us to
restate it or rephrase it, please ask us to do so and we
will.

Do you have any questions of ne?

A Not at this tine, | don't. Thank you for that
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I ntroducti on.

Q kay, great. Well, let's just junp in and get
started. Can you please state your full nane for the
record?

A. WIlliamF. Merck, 11.

Q And are you currently enpl oyed?

A No.

Q Ckay. What was your |ast place of enpl oynent?
A Uni versity of Central Florida.

Q And what was your position there?

A Vice president for adm nistration and finance

and chief financial officer.

Q And how | ong were you at the University of
Central Florida?

A Twenty-two years.

Q Were you always in the sane position?

A I was in the vice president for adm nistration
and finance position to start nmy tenure there, and a few
years back, naybe seven, | was -- had the title chief
financial officer added to the role.

Q kay. And who did you report to in that
capacity?

A The president of the university.

Q Ckay. Wuuld that be true for your entire tine
at UCF?
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1 A Yes.

2 Q kay. And what rel evant education, training or
3 experience did you bring to UCF?

4 A My experience, after part-tine jobs in college,
5 three years in the Arny, was -- was 14 years at Janes

6 Madison University. The last five | was vice president
7 for business affairs there. And then | spent ten years
8 at the College of Wlliam & Mary in the role of vice

9 president for adm nistration and finance, and then cane
10 here.
11 Q Ckay. And so as CFO at UCF, what were your job
12 duties or responsibilities?
13 A My job duties and responsibilities were to sone
14 extent intertwned with ny role as vice president for
15 admnistration and finance.
16 An easy way naybe to explain what ny role was
17 is to say it this way. The m ssion of the university is
18 teaching, research, and service. In ny division,
19 adm nistration and finance which has about a thousand
20 people on the staff, our role was to provide the best
21 environnent that we could for those teaching, research
22 and -- teaching, research, and service functions to
23 function as well as they could with the resources that
24 we had available to us to create that environnent.
25 Q Ckay. Wien you say there was about a thousand
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people in that division, did you supervise all those
peopl e?

A It was a hierarchical arrangenent. | had about
eight direct reports, and they had their direct reports
and so on down the line.

Q Ckay.

A So ny role was to provide a | eadership | evel at
about the 30,000-foot |level for all the efforts of those
perform ng those services.

Q | understand. GCkay. And under which
presi dents have you worked at UCF?

A Dr. Htt until Dr. Wiittaker took over | ast
Jul y.

Q Ckay. Can you describe the relationship that
you had with President Htt? D d you guys work closely
together? Did you have good |lines of conmunication?

A Yes. We worked very closely together. W had
good lines of comunication. He was, | think, perfect
for the role as president.

Q I would assune, and correct ne if |I'm w ong,
that you probably had a | ot of interaction with him and
it wasn't just limted to noticed neetings. |s that
fair to say?

A That's fair to say.

Q And then can you give ne an idea of what sort
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of relationship you had with Dal e Wi ttaker when he cane
in as provost? Did you guys start working together
| mredi atel y?

A. Yes, we did.

Q Ckay. And were you aware of the experience
that he canme to UCF with?

A Based on what | had heard and seen fromthe
search process that brought himhere, | knew he was at
Purdue. He had worked as a dean and sone ot her
capacities at that university.

MR. GREENE: Did you finish your answer about
your relationship with Dr. Wiittaker? It seens |ike
you had a pregnant pause there. | wasn't sure. |If
you did, that's fine.

THE WTNESS: | think whenever you have a new
relationship with -- with a president or anybody
that you are reporting to, it takes a little tine to
start to |l earn how -- what they want, how they work,
what their expectations are of me in this particul ar
case. And so | was still going through that process

of trying to work through that with Dr. Wi ttaker.

BY M5. M TZ:
Q Oh, yeah, | get that. | totally understand
that, and we'll talk about that relationship in depth in

alittle bit.
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So can you describe in general the relationship
that you had with the trustees?

And what |I'mlooking for is like did you just
talk to themin neetings? D d you spend sone tine with
them preparing themfor neetings? Ws there |ike kind
of an open door policy in that if they had questions

about things that were appearing on the agenda, they

could call you? | nean, kind of talk about those
t hi ngs.
A Sure. And as you know, the boards change over

time. Soneone's tenure ends, new board nenbers cone in.
They all have their own personalities, their own

I nterests, their own backgrounds, and sone board nenbers
have much nore interest in know ng how t hi ngs operate.
Sonme are maybe | ess interested.

But my door was certainly always open to them
and | encouraged themif they ever had questions or
anything that they wanted to know about itens that woul d
be com ng before themin board neetings, that | was
al ways open to talk with themabout it and try to
explain it to them

When a new board nenber would be coming in, |
made a point of offering them an opportunity for ne and
usual Iy one of our finance folks, |ike Tracy O ark or

bef ore her Vanessa Fortier, for us to have a one-on-one
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nmeeting with them just for us to review how budgeti ng
worked in a university setting, which often was
different fromthe accounting and reporting that they
would do in the private sector. And | thought those
were fruitful and really helped themw th their
under st andi ngs of how t hi ngs went.

Al'so, prior to conmttee neetings that | was
responsi ble for, like finance and facilities, 1'd
arrange a call or a personal neeting with the chair to
review the agenda itens to see what, if any, questions
they m ght have about the agenda itens so that we coul d
better prepare themfor the neeting that was com ng up
and | found those useful.

Q Ckay. So did that also include Chair Marchena?

A When he was chair of the finance and facilities
comrittee, the answer is yes. Wen he rotated off and
becane board chair, the interaction was nore between he
and the president.

But | was certainly available to answer any
questions that he m ght have, and if he wanted to neet
wth me, that woul d be fine.

And we had a -- | had a relationship with
Dr. Hitt such that he had no qual ns about ne talking
w th board nenbers off |ine wthout himbeing there or

anyt hing. You know, sone organi zations, there are

Orange Legal
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1 prohibitions against a staff nmenber talking to a board
2 nenber outside of a formal neeting. W didn't have
3 that.
4 Q Ckay. So let ne go back to sonething you said
5 about a minute ago which was the orientation or the
6 training that you provided to new chairs of the finance
7 and facility commttee.
8 A It was -- I'msorry. Let ne interrupt for a
9 second.
10 That orientation was to any board nenber, al
11 board nenbers, not just the chairs.
12 Q Good. Thank you for that.
13 Do you recall specifically who you did that
14 with, say, since 20137
15 A | can't answer that specifically. The only one
16 that cones to mind that | did not do it with was Danny
17 Gaekwad, who was a new nenber, and we just couldn't seem
18 to neet his calendar requirenents to have that
19 orientation. But |I believe we had that with all of the
20 others.
21 There nmay have been an exception that | am not
22 recalling, but | don't think so other than M. Gaekwad.
23 MR. GREENE: Can you spell Gaekwad for the
24 court reporter?
25 THE WTNESS: Probably not.

Orange Legal
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1 THE REPORTER. | can find it.

2 THE WTNESS: |'Il give it a shot. It's

3 GAE-CKWA-D]([sic], |I believe.

4 M5. MTZ: That sounds right. Ckay.

5 BY M. MTZ

6 Q So in those orientation training nonents, did

7 you guys tal k about the different kinds of funding

8 sources, including E&G?

9 A That was the prinmary purpose for it, because

10 we, in higher education, use terns that aren't used in
11 the business world, things |ike education in general or
12 auxiliaries or direct support organi zations. The

13 different auxiliaries sonetines are unfamliar to them
14 And we woul d give theman orientation as to the
15 size of the budget, the general way that it was divided
16 wup anong the various conponents of the university, and
17 how the state played into it with general fund

18 appropriations, the tuition fromthe students, and then
19 all of the revenue-generating opportunities on a canpus
20 that bring in revenue as well, like the housing

21 operations, the book stores, food service, those sorts
22 of things.

23 Q kay. Do you recall whether in the orientation
24 there would have been a di scussion about the different
25 ways that a source of funds could be referred to? And

Orange Legal
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1 the exanple that conmes to mnd is how sone peopl e think

2 carryforward is E&G Wul d you have di scussi ons t hat

3 specific?

4 A W may have. | don't recall that, but we may

5 have very well done that because those neetings would

6 last an hour or nore and it was free-fl ow ng, and

7 sonetines | would be tal king, sonetines Tracy O ark or

8 Vanessa Fortier would be talking with them

9 Q kay. So as a result of having done this, has

10 it surprised you to hear that sone of the trustees have

11 cone out and said that they didn't know that

12 carryforward coul d be E&G?

13 A Yes.

14 Q kay.

15 A It does.

16 Q Al right. Now, in your position, did you work

17 particularly close with any specific departnent? |

18 would i magi ne nmaybe facilities.

19 A | worked with all of themand it depended on --

20 it depended on what was going on in their world at the

21 tinme, whether they needed ny input or advice or if it

22 was sonething that was abnormal, sonething unusual .

23 Oten it would be issues with personnel, problens

24 relating to HR type issues, things likes that. It could

25 be budgeting issues. It could be anything. It was all
Orange Legal
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1 over the park. No one day was the sane.
2 Q kay. Did you have occasion to work closely
3 with any of the attorneys in the general counsel's
4 office?
5 A The three that | worked with the nost woul d
6 have been Scott Cole, Youndy Cook, and Jordan C ark, and
7 it depended on the issue.
8 Q Were they, |ike each attorney, assigned to a
9 specific subject area?
10 A Scott Col e woul d have been nore of the
11 generalist. Youndy Cook would have been nore invol ved
12 in maybe litigation-type matters or personnel issues
13 that were contentious. And Jordan O ark was nore
14 oriented towards legal activities that involved the
15 athletic association.
16 Q kay. | would like to take a step back in tine
17 and ask you about a conversation that | believe you had
18 wth Scott Cole approximately 10 years ago, naybe even
19 11 years ago.
20 MR, GREENE: Wbo.
21 BY M. MTZ:
22 Q Do you recall having a discussion with him
23 about the fact that funds were being either transferred
24 or loaned to the athletic association and telling Scott
25 that that -- that idea of transferring or |oaning those
Orange Legal
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1 funds may lead to an audit hit or comrent?
2 A No. What | do renenber -- what | do renenber
3 is that, and | don't remenber the tineframe, 1'Il be
4 clear on that. Probably ten years ago, |'ll use that as
5 a very round nunber.
6 Q Ckay.
7 A After one of the board neetings, and that, |
8 Dbelieve, was when the old board of regents was in place,
9 not the board of governors. A question cane up in a
10 board neeting, not to ne, but -- in fact, | was not even
11 in the room about could we help out the athletic
12 departnent in sonme way to help them grow the program and
13 nove ahead?
14 So the president asked ne if we could | oan them
15 a mllion dollars.
16 | doubl e checked that wth our then controller,
17 Linda Bonta, and we agreed there was no prohibition
18 against doing that, and so we did. And over the years
19 we added to that.
20 And then a few years later, the state auditors
21 had a problemw th that that they expressed, and so we
22 stopped doing that. And subsequent to that, the
23 athletic departnent has been nmeki ng annual paynments back
24 to repay those | oans.
25 Q Ckay. | have -- actually, Don has a copy of
Orange Legal
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what | think mght be the auditor general report that
you just referred to. So if you could just flip to --

MR. RUBOTTOM  Docunent 1.

BY M5. M TZ:
Q It should be page seven of the audit. It wll
be the first docunment in your packet. |[If you can kind

of gl ance through that and see whether that is sounding
| i ke the situation you just described?

A The -- it looks -- it looks -- |I'mjust
generally looking at it, and it looks like it's
appropri ate except for the part where it says that only
two of the | oans have been approved by the university
presi dent and none of the | oans were approved by the
board of trustees.

I never was involved in loans to the athletic
departnent that the university president was not aware
of .

Q Ckay.

A And so fromthere, | wouldn't have been
I nvol ved with wanting to bring it up or even needing to
bring it up with the board of trustees. That woul d have
been sonet hi ng between the president and the director of
the athletic association in sonme of their conversations
and neeti ngs.

So | didn't unilaterally nmake a | oan w t hout

Orange Legal
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havi ng the president know that that's what we were
doi ng.

Q Gotcha, okay. Do you -- do you have any
recol l ection of Scott Cole being involved in this?

A No.

Q kay. Do you have any recollection of Scott
Col e ever mentioning to you that sonething he was

Intending to do may end up in an audit conment or an

audi t di ng?
A |"msorry. Say that again.
Q Sure. Do you have any recollection of Scott

Col e saying to you that an action he intended to take
may result in an audit comment or an audit ding?
A An action Scott was taking would result in an

audit comment ?

Q Yes.
A Not of f hand.
Q Ckay.
A Wait. Let nme think for a mnute.
VWell, no. This was not a comrent about an
action to be taken. It was just a conversation about
the -- the problemthat was statewide with all the

uni versities having to do with faculty reporting hours,

and it was an issue that no one had a good way to really

do that accurately.
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And we knew that we would continue to get audit
comments about that, and it was one of those probl ens
nobody had a real answer to across the system Those
were the kind of conversations I mght have had wth
Scott about audit issues.

Q kay. Was Scott Cole on the facility budget
comm ttee?

MR. RUBOTTOM Hey, Carine, can | just go back
and go through a few of the details on that?

M5. MTZ: Sure.

MR. RUBOTTOM Because we are trying to figure
out what that working relationship was |iKke.

We don't know anyt hing nore about the | oan than
what we read in the audit reports. | think it was
referred to again two years later, but they
menti oned there were prom ssory notes. Wre those
prom ssory notes executed each tinme that nonies were
-- were | oaned --

THE W TNESS: Yes.

MR. RUBOTTOM -- to the DSO or were any of

t hose executed | ater?

THE W TNESS: | can't define | ater. [t woul d
have been -- it would have been a reasonabl e anount
of tine.

MR. RUBOTTOM  You woul dn't have just put a
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| oan on the books?

THE W TNESS: No.

MR, RUBOTTOM  You woul d have --

THE W TNESS: No.

MR. RUBOTTOM  You woul d have evi denced those
| oans?

THE WTNESS: Absolutely. Those |oans were
evi denced in sone sort of a docunment that woul d have
been handl ed t hrough finance and accounting, yes.

MR, RUBOTTOM  Thank you.

THE W TNESS:  Yes.

MR, RUBOTTOM And |I'mnot very good at this,
so that's why |I'mtal king over you, so I'msorry.

Wul d the general counsel's office have
participated in or reviewed the prom ssory notes
before they were executed?

THE WTNESS: | wouldn't have been involved in
that transaction, so | don't know It could have,
but I know there was a good working rel ationship
bet ween finance and accounting and the general
counsel's office. So there very well may have been
conversati ons about the docunents and how t hey were
worded, but | wasn't involved init.

MR RUBOTTOM One thing that | find

Interesting is that on that 2008 audit, there's
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ext ensi ve di scussi ons about the general counsel's
opi ni on about the validity of those | oans.

So the university was, in response to the
audit, appeared to be disputing the auditor's
concl usi ons, and we understand that happens in
audi ts.

THE WTNESS: Right, right, right.

MR RUBOTTOM |I'mtrying to figure out if you
have any recollection if the general counsel's
of fice got involved before the exit interviewor if
that woul d have been interaction after the exit
I ntervi ew?

THE WTNESS: | don't recall that. | don't.

MR. RUBOTTOM Do you recall any audit conment
over the last ten years where you brought -- where
the finance departnent brought or any depart nent
brought the general counsel in before the exit
interview to help understand the validity of the
auditor's concerns or anything like that?

THE W TNESS:. Depending on the issue, | know we
woul d have tal ked to the general counsel about
various things. But | can't specifically -- if
you're asking -- if you're asking ne was there a
wor ki ng rel ati onshi p between F&A and t he genera

counsel's office, the answer is yes.
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MR. RUBOTTOM Right.

THE WTNESS: | can't really relate to you al
the specifics of the conversations they m ght have
had because there could have been tel ephone calls,
there could have been neetings. They could have
been brought up in other neetings. But there was a
wor ki ng rel ati onship between those two departnents.

MR, RUBOTTOM  Who woul d, in the process of
dealing with the auditor -- | nean, we've got access
to a bunch of e-mails fromlast spring where these,
the Col bourn Hall issues were being di scussed.

Who woul d ordinarily, in your departnent,
engage general counsel in analysis at that stage of
an audit?

THE WTNESS: |t would have been sonebody,
probably, that reported directly to ne. If it was a
financial issue, it would have been Tracy d ark,
nore than likely. It could have been Msty -- not
M sty, but Christy Tant, nore likely Tracy. If it
was a building issue, it would nore than |likely have
been Lee Kernek, and she woul d have tal ked to Scott
primarily, possibly Jordan d ark.

If it was a police matter that police reported
to me, they would have nore than likely worked with

Youndy Cook. She got involved in a lot of the
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police issues.

So there was that working relationship between
my direct reports and general counsel on a regular
basi s dependi ng on the issue involved and who was
t he know edge expert.

MR, RUBOTTOM This spring when the auditor was
aski ng questions about Trevor Col bourn Hall and the
funding source, is it -- who do you think was point
on that, on that issue?

THE WTNESS: | believe there were two peopl e
that were point, and it would have been Tracy and
Christy; Tracy Cark and Christy Tant.

MR, RUBOTTOM  And why woul d that not be Lee,
because it's funding rather than a --

THE WTNESS: Exactly. It's a funding issue
nore so than a construction issue. Lee may have
been in the conversation, but not as the point
per son.

MR, RUBOTTOM (Ckay, okay. D d they consult
with you during that process? Wen did you get
brought into the | oop on that?

THE WTNESS: They kept nme informed of what the
conversations were at kind of a 30-foot --
30,000-foot level. | didn't get into the details of

every conversation, but they would let nme know we're
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having this conversation, they're asking questions
about this kind of thing, and these are the
responses that were given. And it was for ny

I nformati on.

MR. RUBOTTOM Right. D d you at any point
before the exit interview bring the issue up to
either Dr. Htt, because it was going on during his
| ast couple of nonths, or Dr. Wittaker after he
succeeded the presidency?

THE WTNESS: | feel confident -- | can't say
for sure, but | feel confident that Tracy C ark and
Christy woul d have been tal king to the provost about
It because Tracy Cark reported -- she had a dual
reporting relationship. She reported to the provost
as well as reporting to ne. And those -- in the
| ast year or so, she actually had nore regqul ar
nmeetings with the provost than she did with ne.

So it would strike ne as odd if that
I nformati on wasn't conveyed to the provost.

MR. RUBOTTOM  Ckay, Cari ne.

BY M. M TZ:

Q So was Scott Cole on the facilities budget

commttee?

A. | don't know if he was an official nenber, but

know that he or one of the other auditors would sit in
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on those neetings when we were having the di scussions.
There's a record sonewhere of who the official nenbers
were, and there may have been m nutes as to who was

t here.

Q kay. Do you recall whether he was al so on the
uni versity budget commttee?

A Again, officially, I amnot sure, but | know
distinctly renenber himsitting in on all the neetings,
so he was there.

Q kay. So wth that recollection that he was
present at the neetings, would it be fair to say he
woul d have heard di scussi on about the use of E&G for
capital projects?

A Absol utely.

Q kay. And do you recall himever questioning
it or objecting to it?

A No.

Q And do you think he woul d have heard those
di scussi ons on nore than one occasi on?

A Absol utely, yes.

Q kay. Now, to your know edge, do you know if
docunents that were prepared for the board of trustees,
such as the five-year capital inprovenent plan and the
annual capital outlay budget, do you know whet her those

docunents passed through Scott Cole's hands before they
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made it to the board of trustees?

A Scott Col e got advance copies of all of the
materials going to the board neetings, both the full
board or the commttee neetings in advance of those
nmeetings, as did our internal audit -- auditor. And if
" mnot m staken, all those materials were forwarded to
t he board of governors as well.

And | know in recent tinmes when we went from
paper to electric copies of all the materials, the board
of governors had access to all the materials, including
the attachnents that would be present in a board
nmeeting. So everybody had everything in advance that we
were giving to the board for their review and coment,

I f any.

Q And woul d that everybody include Wittaker's
chief of staff?

A | don't know how the distribution was in the
provost's office, but it was certainly available. It
was not hing that woul d have been kept fromthemin any
way. It was readily avail abl e.

So how the distribution went in the provost's

office, I couldn't say.
Q Ckay.
A But there was -- it was not controlled by the

provost in that it was readily available to anybody that
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wanted it. |'mjust thinking of the official
di stribution list.

Q Okay. Al right. So what | would like to
di scuss now is the discussion or discussions that you
had with President Hitt regarding the use of E&G funds
for what was initially the Col bourn Hall renovation, and
t hen what turned into the Trevor Col bourn Hal
construction.

| understand that you had a conversation with
himat one point, and so I'd like you to give ne as nuch
detail as you can. |If you recall the date, who el se
m ght have been present, and what was said, | would
greatly appreciate that.

A Vell, as we established earlier, | had a
relationship with Dr. Htt where | could drop in. W
tal ked about things in formal neetings, but al so just
outside of formal neetings.

And this project started off as what was going
to be -- well, first of all, that project started with
I ncreasingly nounting conpl aints about the health
i ssues, the air quality and all that in the old Col bourn
Hall. And so we initiated a formal request to the
| egi sl ature for -- through the board for PECO noney for
renovati on.

And so | know we tal ked about it, the board
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tal ked about it. There was a |ot of discussion about
it. As time went on with that project and we got our
prof essi onal s invol ved, the architects, the engineers --
you' ve probably read sone of the docunents. That
project slowy norphed froma small -- smaller
renovation into a bigger renovation, and the nore we
| ear ned about that building, the worse we realized it
was.

There was a period where we were going to build

a new building that just replicated the size of the old

Col bourn Hall, and once that was fini shed, nobve
everybody into it. That turned out -- I'll get to this
in a mnute, but through those discussions until it

finally got to the point of being the full-blow Trevor
Col bourn Hall, at that point where the provost was
really deeply involved in that one. And we added about
10 mllion because of the increased scope to the
buil ding to accommodate all the new faculty hires and so
forth.

The president and | had off and on
conversations about that through that process.

When -- and renenber, our role in that
process -- when | say "our," | nean adm nistration and
finance and sone of the budget commttees, our job was

to make recommendations to the provost and the
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1 president, and the decisions as to what to do fell to

2 those two, and then if it required board action, it went
3 there.

4 So | renenber being in a neeting. | couldn't

5 give you the exact date, but | renmenber being in a

6 neeting with Dr. Htt when it was getting to be a bigger
7 project, up to that $38 million, and we were using

8 carryforward noney for it. | did not know that there

9 was a specific legal prohibition against that, and |
10 want to nmake that enphatic, that statenent.
11 | really did not know there was a prohibition
12 against it, but I knew it was sonething that had not
13 been -- it was not a conventional way of paying for a
14 building. In the past, before the PECO noney dried up,
15 we would nmake requests, we woul d get PECO noney

16 allocated by the |legislature, and we woul d take care of
17 things. |If it was a revenue-generating building, we

18 would issue a bond and take care of it that way.

19 But with the building deteriorating, life
20 safety becomng a real issue, and we | ooked at the other
21 sources, other avenues, and carryforward, the |eftover
22 noney fromthe prior years seened to be sonething we
23 could use to get the people out of harm s way.
24 So that was ny recommendation. | told him
25 because of -- | don't recall exactly ny words, but I
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1 said because of the size, 38 mllion, and it was not
2 done in a conventional way, that the auditors woul d
3 certainly flag that for review and have sone comment
4 about it.
5 So | said we will probably get an audit -- |
6 think | used the phrase, "audit hit," for the way we
7 handled this, but |I felt that | could explain it because
8 of the energency nature of what we were doing, and we'l]|
9 work out some kind of solution with the auditors.
10 | didn't think it would be anything near what
11 has turned out to be a concern for everybody now. And I
12 think that's partly because I didn't know that it was --
13 | was going to be charged with doi ng sonething, quote,
14 illegal.
15 Al so, at that tinme, | didn't know -- and nobody
16 seens to pay any attention to this, but there's also a
17 state statute out there -- the calamty statute, 1"l
18 refer toit as -- that says under cal am tous situation,
19 E&G noney is appropriate to use for a building, but |
20 didn't know that, either.
21 Q kay.
22 A Nei t her one of those things. | just thought
23 that because it was 38 mllion, unconventional in the
24 way we were doing it, the auditors would surely have
25 sonmething to say about it. And they did.
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1 Q kay. President Wittaker has cone out and has
2 admtted to being in a neeting, just |like the one you've
3 described where that statenent was nmade. Do you recal
4 if the neeting that you are discussing right nowis that
5 one or whether you --

6 A No.

7 Q -- guys woul d have discussed this again with

8 Wiittaker in the roonf

9 A | don't recall that. Wat ny nenory is, is

10 that was | focused on Dr. Htt, and Lee Kernek was with
11 nme, and there was sonebody else in the room but |

12 wasn't focused on that or them So | would have to rely
13 on others to say who else was in the roomat the tine.
14 Q Do you recall whether you had that discussion
15 wth Dr. Htt on nore than one occasi on?

16 A | don't recall having a conversation with him
17 necessarily directly about the -- about the potenti al

18 for an audit comrent. But | nentioned it so many tines
19 to -- | bet I tal ked about the fact that that was going
20 to happen to over a hundred or nore people in the course
21 of that event.

22 It was just a way of preparing themfor -- the
23 way it would cone up in a neeting is we'd tal k about

24 Trevor Col bourn Hall, the lack of funding fromthe state
25 to do anything about it, the fact that Lee had -- Lee
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Kernek had tried to go through the board of governors to
get sone assistance with that project, and she was told
there was no noney. And essentially, the way she
expressed it to ne, they said you're on your own.

And so | think another report that I got from
-- fromsone of the folks that work for ne was that
t hrough sone of the legislative staff, they had said
basically the sane thing. You know, you're on your own
on this one. You're not --

Q Ckay.
A You're not getting any relief fromthe state.

So when | would bring that up with people and
say because we're doing it in this way, which is
unconventional, we'll probably get an audit comrent for
it, but considering the energency that we were facing
with students, faculty, and staff in a building that was
going to harmthem all that | talked to agreed with ne,
we really had no other choice. W were truly between a
rock and a hard place as far as what to do.

And ny recommendation was certainly to take
care of the people and worry about how to respond to an
audit comment later, which I did not think would be that
difficult to do.

As it turns out, in hindsight, it turns out to

be a very difficult thing to respond to, but at that
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time | did not think it would be because of the
situation we were faced wth.

Q kay. When you just said that nost or
everybody that you talked to about this understood and
agreed that this was the route you had to take, would
t hat include Provost Wittaker?

A He was present in sone of those conversations
|"m sure, because sone of the tines | did it were at --
| was asked periodically to appear before different
groups, maybe a neeting of faculty, a dean's neeting or
different ones that the provost would be -- sonetines
he'd be present, sonetines not. And that would cone up
I n sone of those neetings.

| know when | did orientations with student
groups for the ones -- the students that were doing
tours at campus and were explaining what the visitors
were going to see, and we'd hit on the new construction
that was going on, | would describe it there and often
say that this is sonething that's unconventional, we'll
probably take sonme audit criticismfor it, but
considering the safety involved, | think it's sonething
that we should go forward with. And | really believe
that was the right thing to do.

So | talked to a lot of people about it. |

brought it up in a board neeting one tine after we were
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tal ki ng about --

Q Ckay.

A We were tal king about capital projects, and I
made the comment after Trevor Col bourn Hall canme up that
| thought we would get an audit comment as a result of
that. And | got no -- nobody on the board said
anyt hi ng, and the provost was there.

Q Do you recall what board neeting that occurred
at ?

A No, | don't. I'msorry. It was not sonething
that | was thinking about recording until the questions
started com ng up now.

But | distinctly renmenber doing it, and being a
little bit surprised there was no comment or anyt hing.
It just went on.

And Scott Cole was there, too, at that neeting.
It was a regular neeting so everybody was there that
normal ly is, which would include either Scott or
sonmebody on the general counsel's group and the board
menbers.

MR. RUBOTTOM Carine, |let me ask a couple.

Was that the full board or the finance and

facilities conmttee?

THE WTNESS: As | recall, it would have been

the finance and facilities neeting.
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1 MR, GREENE: Try to let himfinish his question
2 and try not to talk over him

3 THE W TNESS: Ckay.

4 MR. GREENE: You're doing pretty good.

5 MR. RUBOTTOM  You tal ked earlier about when

6 the issue of the |oan canme up, of talking to the

7 controll er about that.

8 W' ve heard discussions about Lee and others

9 around the state, who when they have a concern about
10 the size of a capital project that they are doing
11 wth E&G that they go to Chris Kinsley for counsel
12 on that.
13 THE W TNESS:. Yeah
14 MR, RUBOTTOM (One of our questions that keeps
15 arising is where we get our expertise when we |ack
16 it. And I'mcurious why you wouldn't go to audit
17 for a question about -- internal audit for a
18 question about a loan, the legitimcy of a | ending
19 practice or go to general counsel about the -- why
20 you would go to the controller.
21 Whul d you expect the controller to have a solid
22 wor ki ng knowl edge of all those -- all the | egal
23 requi renments about things |ike | ending noney?
24 THE WTNESS: That's an interesting question
25 but let ne -- |I'lIl have to answer it in the sense
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that at any particular point in time, you have staff
t hat have strengths and sone that have weaknesses.

At that particular time, Linda Bonta had been
around for decades and was probably the nost
knowl edgeabl e person that | could go to, to answer a
guestion about the efficacy, if that's the right
wor d.

MR, RUBOTTOM  Propriety?

THE WTNESS: Propriety of a loan |ike that.
She was -- and al so, she was probably the nost
conservative financial person on the canpus at the
tinme.

MR. RUBOTTOM Can you spell her last nane for
the reporter?

THE WTNESS: B-ONT-A

MR. GREENE: V as in victor?

THE W TNESS: Linda Bonta, B, bravo.

MR. RUBOTTOM | understand that.

Let's talk about facilities issues. And the
reason | ask is, it's ny understanding that in
recent years, if a university cane to Chris Kinsley
and said we've got a renovation of $5 mllion, that
his response woul d be you can't go over two.

And what I'mtrying to figure out is, ny

under standi ng of this, the Col bourn Hal
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renovation -- forget the new buil di ng.

THE W TNESS: Ckay.

MR, RUBOTTOM The Col bourn Hall renovation
started, fromny recollection, at five to seven. |
bel i eve sonetinme in 2013, you all conmtted about
$8 mllion. W' ve seen an allocation docunent
signed by Provost Waldrop and Dr. Hitt in August
of 2013 that nenorialized that commtnent as an
$8 mllion E&G carryforward to a renovati on project.
And at that time, that's the only project that was
on t he books.

Did you have audit hit concerns about that size
of a renovation project?

THE WTNESS: No, no. At that particular tine,
we all thought that renovation projects were okay
for E&G carryforward dollars. That was just what we
all thought. W all believed that, and therefore
nobody questioned it because we all believed that
was okay.

MR RUBOTTOM Did you draw a line if a
renovation |ike involved an expansion of a buil ding
or did -- yeah, let's just say expansion. Did you
draw a line there in your understanding at that
time?

THE WTNESS: | didn't; others may have, but |
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1  didn't.

2 MR, RUBOTTOM Do you have -- 1've been

3 | earning a | ot of accounting terns --

4 THE W TNESS: Ckay.

5 MR. RUBOTTOM -- that | never wanted to | earn.

6 Chris Kinsley tal ks about capital renewal.

7 THE WTNESS: It's confusing.

8 MR. RUBOTTOM There's discussions of deferred

9 mai ntenance. | think |I understand what nai ntenance

10 is. | think | understand what deferred nmaintenance

11 IS.

12 "' mcurious what you -- what your understanding

13 of fixed capital outlay is in the state university

14  system

15 THE WTNESS: Capital outlay refers to a

16 physi cal asset. Fixed neans it's exactly that, it's

17 fixed in place. It's not things that are added to

18 the building afterwards, |like furniture, fixtures,

19 equi pnent, all that sort of thing. So it would be

20 the fixed, nothing added into it later. |It's a

21 capital asset, if that makes sense. |t does to ne.

22 MR. RUBOTTOM It does.

23 Wio in finance adm nistration would have been

24 the nost expert on that definition for purposes of

25 working with state funds and working -- putting
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together PECO list, all those things?

THE WTNESS: Well, there's two questions sort
of enbedded in that one.

The expertise was in the people at the top of
that organization. It would have al so been in Lee
Kernek's area. But when it conmes to the second part
of that question having to do with the forns that we
fill out and send into the state, those were forns
that the way they were to be filled out was dictated
to us because there was a desire at the state |evel
to be able to conpare universities -- then 11
universities, later 12, but to conpare all
universities in how they were using their noney.

And so there were -- | know there were a nunber
of questions fromour fol ks about how to fill out
sonme of these forns, what expenditures to put in
what columms. And | know that all of themfelt and
bel i eved that they were filling them out
appropriately as the instructions dictated.

And | also was told by themthat they did nake
sone calls to the board of governors about sone of
their issues to make sure they were putting themin
t he correct col ums.

So there was no intentional m sl eading of

anybody, if that's where this is going, on those
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1 forms that were filled out, because they were
2 filling themout the way they were told to fill them
3 out. And upon questioning, they still believed they
4 were doing themthe way it was supposed to be done.
5 MR. RUBOTTOM Ckay. Thank you. Carine?
6 BY M. MTZ
7 Q Okay. When Provost Whittaker assuned the
8 presidency late |ast year or last sumrer, did you have
9 any like kind of briefing with himor any neeting to
10 kind of get on the sane page or devel op a gane plan or
11 anyt hing?
12 A Not really. W had neetings, but |I didn't -- |
13 was not -- | didn't -- | don't feel that | was really
14 devel opi ng any deep rapport there, if that's fair to
15 say.
16 Q kay. Sure.
17 MR GREENE: It's fair if it's true.
18 BY M. M TZ
19 Q Can you describe the status of the relationship
20 prior to the president asking you to resign?
21 A | think it was a surface relationship. | don't
22 think he really understood the way that a university
23 operated outside of sone of the academ c areas.
24 I mean, he understood them Let nme nake a
25 distinction there. He understood those operations, but
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| don't think he was really that interested in them

Q Ckay.
A And that was worrisone for ne because
everything -- to nmake an organi zation function properly,

everything has to be bal anced within that organization.

An exanple would be if you are going to add a
hundred new faculty, you need to add support staff to
serve those faculty, and you' re going to have nore space
being utilized. You're going to need nore people to
take care of the space. There's just a whole series of
t hi ngs that need to happen.

An exanple mght be if you -- if you took a
stock car, pick any car, and you deci ded you were going
to add a bigger engine to it, that would be great.
You'll get nore power. But if you don't also beef up
the brakes and the braking system the tires that are
going to be put under stress for all the -- the bigger
engi ne, that sort of thing, you're going to have a ness
on your hands.

And |'ve had a little sense of that, that we
can add nore faculty and do sone of those kinds of
things, but I don't know that there was a real
under standi ng of the inplications down through the
ranks. So | think that was a little bit of ny

uneasi ness.
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1 Q kay. So when the news cane out that the audit
2 finding was made or going to be made and people started
3 realizing that this was going to be an issue, |

4 understand that the president tal ked to you about taking
5 wyour resignation, and initially you were going to be

6 working through the end of the year?

7 A Yes.

8 Q At that tine, did he convey any di sappoi nt nent
9 in you or your decision to use E&G?
10 A What he said was that he thought that | did the
11 right thing; | chose the wong nethod to do it. And
12 he --
13 Q Did he seem upset with you? Understandi ng?
14 A No, no.

15 Q Synpat heti c?

16 A No, not at all. He -- in retrospect, | ooking
17 back -- of course, |I was thinking about this since then.
18 What he inplied or said was that you did the right

19 thing, you chose the wong nethod. You are going to
20 take sone heat for this over the next few nponths, and
21 then we'll get past this.
22 And thinking back on it, I think he clearly
23 nmeant you will take sone heat, not we, and | shoul d have
24 read sonething, figured sonething was goi ng on there.
25 We'll have -- you can offer your resignation, retire.
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1 And | said how about Decenber 31st?
2 And he said sure, that's fine, and we'll have a
3 party in the neantine and all that.
4 | said that would be a little hypocritical. |
5 don't think that's appropriate.
6 And then | wote a letter of resignation, as he
7 requested, citing retirenment and so forth. And that's
8 the way that was until the audit -- let's see -- until
9 -- I'mtrying to keep ny sequence of events straight in
10 ny head here.
11 Wien | think it really started to go downhil
12 for ne was when the chancellor called a conference cal
13 with the president and several other people, including
14 nme, to talk about the audit and his concern about it.
15 He started the conversation wth asking if Bill Merck
16 was present, and | said, yes, | am
17 And then he -- the chancellor really was --
18 sounded angry and was asking ne about, didn't | know
19 that that was wong, and what did |I know, and bl ah, bl ah
20 blah. And then he wanted to know -- just scratch the
21 bl ah, blah, blah.
22 MR. GREENE: She's not going to scratch
23 anything. Everything you said is on the record, so
24 answer the question.
25 THE W TNESS: GCkay. So when -- when he was
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1 really drilling down on ne about that, and Vi kki
2 Shirley joined in, too, about, well, you couldn't
3 have done -- been involved in this stuff al one.
4 There nust have been other people involved.
5 And it was ny feeling at that point, my sense
6 was that there was no way | was going to start
7 taki ng i nnocent people that work for ne and start
8 throwi ng them under the bus in sone craven attenpt
9 to protect nyself. | just wasn't going to go there
10 and do that when | was being attacked |ike that.
11 So what | said was, to deflect that, | just
12 said, look, I'mthe chief financial officer -- |
13 think I said CFO I'mthe CFO and it's ny
14 responsibility as CFO, rather than getting into
15 answering questions about who el se was invol ved and
16 all that sort of stuff.
17 BY M. MTZ:
18 Q  Okay.
19 A And | ater, ny statenment there | ater got norphed
20 into alittle larger statenent where Dr. Wi ttaker
21 started saying Bill took full responsibility for
22 everything that happened.
23 That's -- that's an exaggeration in the sense
24 that what | was trying to get across was things of a
25 financial nature that the people that report to ne were
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1 involved in as CFO that's ny responsibility. That's
2 what | was trying to get across; not that | was taking
3 on the responsibility for the president, for the
4 provost, for the general counsel, for the chief auditor.
5 They all have responsibilities, too, in everything that
6 happens.
7 But | think in the next few days in an effort
8 to protect the president and the board, the thene
9 started to be Bill took full responsibility, an
10 exaggeration, and it's all on himand none of us knew
11 anyt hing about anyt hi ng.
12 Q Ri ght.
13 A That was not -- | was just, frankly, highly
14 disappointed at the lack of integrity and the |ack of
15 honesty that | was experiencing wth the | eadership at
16 that tinme, to the point that |I can tell you I could
17 never work with that group again under any circunstance,
18 because | would not trust themat all.
19 Q Sure. So were there any discussions between
20 you and President Wiittaker imedi ately before that
21 phone call?
22 A If there were, | don't recall them because they
23 were so inconsequential.
24 Q So it's not |ike anybody, the president or the
25 general counsel or anybody like that canme to you and
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1 said, listen, we want you to accept responsibility. You
2 did that, it sounds like, to protect Lee Kernek, Tracy
3 dark, those guys; is that right?

4 A Exactly. You're right.

5 MR, GREENE: Well, Bill, tell them about the

6 conversations that you had about your appearing --

7 your request that you be allowed to appear at the

8 BOG.

9 MR. RUBOTTOM Can we hold that for just a

10 m nute and | et ne go deeper?

11 One of the things that we're curious about that

12 we really don't have information about is what the

13 I nternal conversations were between the exit

14 conference and the conference call w th Chancell or

15 Criser.

16 Do you recall any of the interactions between

17 the -- the upper ranks of the adm nistration? Do

18 you recall who was at the exit conference?

19 THE WTNESS: At the exit conference, ny nenory

20 Is alittle sketchy, but | can tell you it would

21 have been Tracy and Christy and Joel Hart nman,

22 because of |IT, not because of any of this. One or

23 two of the internal audit staff woul d have been

24 present. There was probably, |I'd say, ten or nore

25 people in the room | think there was sonebody from
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1 student affairs in the room There were a |ot of

2 people in the exit conference neeting.

3 MR, RUBOTTOM \Was Bev Seay there?

4 THE W TNESS: No, Bev Seay was not there.

5 MR, RUBOTTOM Was any trustee there?

6 THE WTNESS: | don't recall.

7 You know, when you said Bev Seay, | don't

8 recall her being there. That's not to say she

9 wasn't. | wouldn't have focused on it. But | don't
10 remenber her being there.

11 MR RUBOTTOM Did you hear about or

12 participate in any conversations wth trustees about
13 the audit between the exit conference and the

14 chancel l or' s phone call ?

15 THE WTNESS: | don't recall. It was all

16 happening pretty fast. There was only a coupl e of
17 days or so there.

18 MR, RUBOTTOM But you don't recall -- do you
19 recall any -- any serious concerns fromthe general
20 counsel, the president's office, M. Heston, Robert
21 Taft, anybody else in audit about the finding with
22 respect to using E&G for Trevor Col bourn Hall before
23 the Criser phone call?

24 THE WTNESS: | don't recall. | nean, there
25 was certainly always concern when you -- let ne
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think about it. In the exit conference, when -- in
the exit conference when it cane up, since | had
been tal king about getting an audit comment for
probably a year before, if not that, to nmany, nmany
peopl e, when that was the | ast one he nentioned and
when he brought it up, | said -- | think | said
“"This is on nme," because it was -- it happened in an
area | was responsible for.

And | think -- | don't know if people were
surprised by that or not, but again, CFOQ financial
coment, that's ny area. It's not an IT issue. It
was not a student devel opnent services issue. It
was in ny area of responsibility.

MR. GREENE: You think he's asking you a
di fferent question than the one he asked. He's
aski ng you who was there and were there any
di scussions with anyone fromthe adm ni stration
before the actual report canme out.

MR, RUBOTTOM Well, fromthe tinme they stopped
talking to the state auditor in the exit conference
until they heard from Chancellor Criser his extrene
di sappoi ntment, was there any conversation anong the
hi gher adm ni stration?

THE WTNESS: Nothing that | recall of any

great significance.
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1 MR. RUBOTTOM  Ckay.

2 THE WTNESS: Nothing I recall of any great

3 significance, because it all cane down on ne after

4 the chancellor's call.

5 MR. RUBOTTOM That's what we under st and.

6 Now, when -- you were beginning to tal k about

7 how t he | eadershi p responded to you after that, the

8 board neeting on the 6th, the governor's neeting on

9 the 13th, those are all highly publicized.

10 THE W TNESS: Ri ght.

11 MR, RUBOTTOM We wat ched nost of them Carine

12 came down to the Septenber 20th neeting herself.

13 But in that tinmefranme, would you say that the

14 focus of the board of governors was on understandi ng

15 how it happened or would you say that their focus

16 was on finding people to blane or neither?

17 THE WTNESS: Both. | would say both.

18 MR. GREENE: Tell hi mabout the conversations

19 that you had with them about your request you be

20 all owed to appear at the BOG neeting on the 13th,

21 all the things they were telling you.

22 So step back, take a breath, hold on. Take a

23 breath, and now tell everything that happened before

24 you resigned and the things you were being told.

25 THE WTNESS: Well, | was called to a neeting
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right after that, but prior to a board neeting, a
board of trustees neeting, by Gant Heston, who is
the chief public relations officer for the
president, his chief of staff and PR guy, and Scott
Cole, who is the legal counsel to the president, who
| believe sees his first duty is to protect the
presi dent.

They asked ne at the board neeting the next
day, what would | say, what would | do? And | went
t hrough sone stuff with them

And apparently they decided it was best if |
didn't show up at the neeting, because | thought it
woul d be inportant for ne --

MR, GREENE: What neeting?

THE W TNESS:. The board of trustees' neeting.
It was very inportant for ne at that tinme, since |
could see | was starting to get accused of a |ot of
stuff, to explain why we did what we did.

It still hadn't sunk in, the reported
illegality of it. It was the -- | didn't think
people truly understood why we did it and how
inmportant it was to have done that, and | wanted to
tal k about that.

Well, anyway, they told ne it would be best if

| didn't cone to the board of trustee's neeting. So
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| never got a chance to answer questions or say
anything to the board of trustees.

Foll owi ng that --

MR, RUBOTTOM Excuse ne. That was a
Sept enber 6th neeting, that first neeting?

THE WTNESS: It was the first neeting right
after whatever date that was.

MR, RUBOTTOM  kay.

THE WTNESS: And then follow ng that, we were
going to have -- there was a board of governors'
neeting; right?

MR. RUBOTTOM The 13th, | believe.

THE WTNESS: And it was suggested at first
that I not show up. They said it's going to
probably be kind of ugly; it's best that you' re not
there. | know | wasn't understanding that exactly.

And | said okay, and then | started thinking
about it, and it didn't nake any sense to ne for ne
not to be there. First of all, I didn't want to
make it appear that | was afraid to be there,
because | wasn't.

The second part of it was, | started to not
bel i eve that they woul d expl ain anything about the
ci rcunstances, why we did it or that we didn't

understand it was not |egal.
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1 And so | thought, this is a two-day neeting.

2 And so right at the beginning of the first day, |

3 guess it was, | called sone of the people who were

4 al ready down at the neeting site in Sarasota. And |
5 called to talk to Scott and say that | would like to
6 attend that neeting, even though they said they

7 didn't think I should be there. | thought it was

8 i nportant that | show up at that board of governors'
9 neeting so that | could explain sonme of those
10 t hi ngs.
11 And he said, no, the president doesn't want you
12 there. But | said | think I should be there.
13 And he said if you show up when the president
14 told you not to, it's going to be an act of
15 I nsubor di nati on.
16 Vel l, that nmeans you get fired instead of
17 resigning; didn't sound |li ke a good choi ce.
18 And so he said, do you want to talk to the
19 president about it? And | said yes.
20 So he put Dr. Whittaker on the phone.
21 Dr. Whittaker repeated he didn't think it would be a
22 good idea for ne to be there. It wouldn't be good
23 for UCF if | was there. It wouldn't be in the best
24 interest of UCF for you to be there.
25 And | said, well, it could be in ny best
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1 I nterest because they're going to be tal ki ng about
2 me, and |'m subject to losing -- well, I'"m1losing ny
3 job over it and everything. So it's inportant to ne
4 to be there.
5 And he said sonething about, well, I'Il try to
6 keep it -- I'll keep it away fromyou being fired in
7 the neeting, but | don't want you here.
8 So what was | going to do? So | didn't. |
9 wat ched it on the conputer screen |ike everybody
10 el se did and was appalled at what | saw.
11 After the neeting was over, | think he was in a
12 break roomw th sone of the board nenbers
13 afterwards, and they were asking is this person that
14 had been vilified -- me -- still on the canmpus?
15 And so he left the break room called ne on his
16 cell phone, and said, they are giving ne a | ot of
17 heat about you being there. | want you to -- |
18 think we should up your resignation to right now
19 So 15 mnutes later, | left nmy office, and that
20 was it, the end of a 22-year stint at UCF. Plastic
21 bag in nmy hand with pictures of ny wife. It was --
22 it was pretty brutal.
23 MR. RUBOTTOM | under st and.
24 Bet ween the Criser phone call and that
25 Septenber 13th BOG neeting, did you have any
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conversations with BOG staff about what happened,
why it happened?

THE WTNESS: | talked to Chris Kinsley because
| was afraid the story about why we were doing it
woul dn't be told.

So | went over it with him but he was not
allowed to speak at that neeting. He normally gave
the introduction to the facilities conmttee about
what they were going to talk about and all that. So
when | was watching it on the screen, | was
surprised that he didn't do it.

And | called himahead of tinme saying |
woul dn't be there, but at |east can you nake sure
peopl e know why we were doing this, that we had a
danger ous energency situation on our hands.

MR, RUBOTTOM Thank you. Thank you.

But they never reached out to you in that
timefranme?

THE W TNESS: No.

MR RUBOTTOM Ckay. Let's go back a week.
Leadi ng up to the Septenber 6th, which | believe is
the energency neeting of the board of trustees,
bet ween the Criser phone call and that neeting, did
any trustees reach out to you and ask how did this

happen, why did this happen?
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1 THE W TNESS: No.

2 MR, RUBOTTOM Did you reach out to any of

3 them

4 THE WTNESS:. Yes, yes. | don't renenber the

5 timefranme, but -- you know, down to the day.

6 MR. RUBOTTOM Right.

7 THE WTNESS: But | reached out and | was in

8 sone neetings where one or two or three of the --

9 i ke one of them was David Wal sh, another was Bob

10 Garvy, and one was M. Lord, John Lord.

11 MR, RUBOTTOM Who woul d have cal |l ed t hese

12 nmeeti ngs?

13 THE WTNESS: One was a nedi cal school neeting.

14 It was totally unrelated to any of this.

15 MR, RUBOTTOM  Ckay.

16 THE WTNESS: All three of these things were

17 totally unrel ated situations. They happened to be

18 there, | happened to be there. And | was feeling

19 that they didn't understand what had gone on with

20 the -- they had heard ne saying before there would

21 be an audit conment.

22 And | was feeling really bad about everything

23 t hat had happened at that point, and | wanted to

24 nmake sure they understood the rationale, even though

25 It had been talked to them before. | just felt
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obl i gated, because | had respect for these guys, to
at least talk to them about what had happened.

MR. RUBOTTOM  Thank you. | think Carine has
sone nore questions about sone of those interactions
later. | just wanted to get the context within the
framewor k of these neetings where --

THE WTNESS: Right.

MR, RUBOTTOM -- your work was di scussed.

THE W TNESS:. Ri ght.

MR RUBOTTOM One other thing: D d you watch
the video or a recording of Scott Cole's
presentation on the 6th where he went through the
hi story of the project?

THE W TNESS: No.

MR. RUBOTTOM  You' ve never watched that?

THE W TNESS: No.

MR. RUBOTTOM So have you reviewed the agenda
itenms that were published for the 6th?

THE WTNESS: | probably did, but | don't
remenber it.

MR, RUBOTTOM If you had, | was going to ask
you if you disputed any of that.

On the 6th, he indicated that refunding had
al ready occurred. Are you aware of any refundi ng of

E&G that had occurred prior to Septenber 6th?
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THE W TNESS: No.

MR. RUBOTTOM Are you aware of any planni ng of
refunding prior to Septenber 6th?

THE WTNESS: The first -- the first comment
about refunding came up in the actual exit
conference when Kathy Mtchell was -- she was one of
the ones attending the exit conference, and she
asked the auditors, is a potential renmedy for this
to replace those funds?

And they responded that they're just neking the
report up the chain. They will have to get back
wi th us about responses to that.

MR, RUBOTTOM But to your know edge, between
April when the questions started bei ng asked and
that, did finance and adm nistration then begin to
t hi nk about that possibility?

THE WTNESS: Onh, oh. \When they started
getting the questions that was leading to the
potential that we didn't know it was wong and they
were saying it was, they started |ooking at sone of
t he pl anned expenditures with carryforward noney and
started to reverse -- to replace sone of that, yes.

That was in response to their -- the inquiries
and where the audit was going, they felt |ike that

was going to be an audit comment and we m ght as
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wel | start taking sone corrective actions now.

MR. RUBOTTOM  Wien you say they --

THE W TNESS: That woul d have been finance and
accounti ng.

MR. RUBOTTOM  And who particularly?

THE WTNESS: It would have probably been Tracy

and Christy.
MR. RUBOTTOM Ckay. Thank you. |'msorry,
Carine. | know we'll get back to some of that again
| ater.
MR. GREENE: |'msorry for interrupting.
BY M. MTZ:
Q kay. | want to ask you sone nore questions

about President Wi ttaker.
So at any tine during discussions between the
two of you after the BOG call, did he express any
di sappointnment in you or did he appear upset or even
accuse you of having msled hinf
A No, no. | could tell he was not happy -- not
happy is not the right word. Let ne rephrase it.
He was concerned about the criticism
Q But he never outright accused you of having
m sl ed himor not inforned himof what was goi ng on?
A That all canme |ater.

Q kay. So apparently, President Wittaker
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contacted Trustee Wal sh at sone tinme while Trustee Wl sh
was in England. | don't know what tinme that was. [|'m
suspecting it was after the BOG call
And it's alleged that President Wittaker told
Trustee WAl sh that he had signed docunents authori zing
the use of E&G funds for the Trevor Col bourn Hal
project, and that he was furious with you because you
had -- you basically tricked himinto signing that form
Nunmber one, do you know when Trustee Wal sh was
I n England so | can figure out when this phone call

woul d have happened?

A And so the fairytale began. | don't know when
he was in England and I don't -- | was not told about
that particular conversation, and | did not -- | did

not .

Q Do you know what form President Whittaker would
have been referring to?

A No, | was not privy to the conversation so |
don't know what they were tal king about at all.

Q Did he ever tell you that you tricked himinto

signing a fornf

A No.

Q Ckay.

A.  Nope.

Q Did he -- did Provost Wittaker start
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di scussing the university budget imedi ately or al nost
I mredi ately after joining UCF?

A He was very interested in the budget, yes. The
way it works at UCF is that the president | ooks to the
provost to be the nunber two-person on the campus, the
chi ef academ c officer, and al so the chief budget
of ficer.

And so he was interested in budgets, and over
time made noves to get nore involved, |ike, for
I nstance, with Tracy Cark who reported to ne as an
associ ate vice president. He cane to ne and wanted to
split her responsibility between ne and him

And so we gave her another title that's so | ong
| can't renenber it, but he -- he wanted her to be able
to tell himabout budget matters in sone great detail.
And | know they nmet quite frequently after that.

Q Did you ever object to that request, that she
start reporting to himas well?

A I had concerns about it that | expressed and we
tal ked about it.

And | said |I've had dual reporting
rel ati onshi ps before; they often don't work out. It
will only work if the people involved want themto work
and we are cooperative about it. And | felt that --

that wwth Tracy and ne and Dale, we could nake it work.
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But | had trepidation about it.

| think in one of Tracy's annual eval uations, |

wote that in there that initially |I had reservations

about the dual reporting, but it appeared that it was

wor ki ng out well and so ny concerns were alleviated. |

said sonething to that regard in an annual eval uation of

Tracy's.

Q Ckay.

VR.

GREENE: Do you need a break? Do you need

t he bat hroom or anything? You're not chained to

your chair.

MR.

RUBOTTOM |'m going to need one in about

15 m nut es.

MR. GREENE: (ood.
M5. MTZ: Ckay. |'ll keep noving then.
MR. RUBOTTOM Are you okay, Carine?
M5. MTZ: Yes, I'mfine. | can wait
15 mnutes. Yes, I'mgood. Thank you.
BY M5. MTZ:

Q So M. Merck, did Provost Whittaker ever seem

intimdated by you --

A Ch, no.
I"'msorry for interrupting. |'msorry for
I nterrupting. No.
Q Ckay. Did he sonetines challenge your ideas or
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1 your position?

2 A Not really.

3 Q Did he ever question you or your decisions?

4 A. No, not that | recall.

5 Q kay. Did he seemto grasp the budget

6 information that he was bei ng provi ded when he first

7 cane on board?

8 A | can't answer that. | don't know what he was

9 grasping versus what he was told or given.

10 Q kay. In discussions that the two of you had,

11 did he ever refer to his experience at Purdue working

12 wth state-appropriated operating funds?

13 A No. If he did, it was in general terns, not

14 that specific. | don't recall it.

15 Q Ckay. Did you -- when you used the termor

16 hear the termcarryforward, what does that nean to you?

17 A It nmeans leftover -- |eftover operating noney

18 fromthe prior year.

19 Q And when you say operating noney, do you nean

20 E&G?

21 A In the context of carryforward, yes.

22 Q Are there other carryforward funds in

23 university accounts?

24 A Yes. There would be a carryforward, say, in

25 sonme of the auxiliaries, |ike the housing budget would
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have noney |left over in the housing budget that woul d
carry over to the next year or the parking services
budget woul d have noney |left over that would
carryforward.

But in the context of carryforward in the
nmeetings that we were tal king about here, it was E&G

Q And so with Provost Wittaker regularly
attendi ng those neetings, would you expect that he, too,
woul d have understood that the term carryforward neant
E&G carryforward?

A Yes.

Q Did he ever express any confusion about the
termor ask what does that nean?

A No.

Q What does the university's annual budget
i nclude? Does it go beyond the academ c budget ?

A The annual budget of the university |ast year
was right at $1.8 billion, and that's a little hard for
people to grasp, and that's why we have the neetings
wth the trustees to go over it. And | could el aborate
on that if you want, but | don't know that it would
hel p.

Q No, | don't think that's necessary right now.

MR. RUBOTTOM Let ne ask. | think our

gquestion goes to when you refer to the budget
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responsibilities of the provost, which I take neans
Wal drop, before. This is just --

THE WTNESS: R ght, right.

MR, RUBOTTOM -- how Dr. Hitt ran the
uni versity.

THE W TNESS: Exactly.

MR, RUBOTTOM So those budget
responsibilities, obviously, they entail ed academ c
budgets, the E&G budget. Wuld that include the
auxiliary budgets?

THE WTNESS: At a high |evel, yes.

MR, RUBOTTOM Woul d that include the capital
budgeting at a high | evel ?

THE W TNESS:. Yes, absolutely.

MR RUBOTTOM Ckay. Wuld that include the
non- academ c operational -- | assune there's got to
be sone plant, physical plant operation that's not
necessarily --

THE WTNESS: Right.

MR RUBOTTOM -- designated as academ c,

i nfrastructure.

THE WTNESS: |'mthinking about that. |'m not
quite sure how to answer because |'mnot quite
foll owi ng the question.

MR RUBOTTOM Well, there's nothing that goes
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in to the entire budget of the university that's not

under that unbrella you described in the provost

office; is that correct?
THE W TNESS: Correct, yeah.
BY M5. M TZ:

Q Did at any tinme Provost Whittaker try to
di stance hinself from having responsibility over the
university's entire budget and just claimresponsibility
over the academ c budget?

A | think that really becane clear after the
audit and after the chancell or was expressing
di spl easure. | think that's when that distancing began
I n earnest, yes.

Q kay. Al right. D d the provost have
approval authority over the operating budget presented
to the board of trustees?

A He recommended -- well, ny role was in
recomendati ons, not decision nmaking. He and the
presi dent woul d make the decision, but usually it was
the provost's recommending it to the president, but the
two of them woul d make the decisions as to what woul d go
before the board of trustees.

Q Did the provost have approval authority over
proposed capital projects?

A Only to the extent that he would be part of
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formul ati ng the recomendati ons that would go to the
presi dent, that he presented to the president and went
to the board. But he was intimately involved in the
process, Yyes.

Q Ckay. And did he have approval authority over

the source of funds for capital projects?

A That's a conplicated question. It depends on
the project and what's -- what we're tal king about. |If
It was -- if it was a PECO project, the |egislature

deci des what we're going to get and appropriates it. So
he woul dn't be in an approval process there.

If we were issuing bonds for housing or
sonmething like that, he wouldn't be in the approval
process for that.

When it cones to noney that cones in, say for
pur poses of making this sinple, in a lunp sumfromthe
state and its apportioned anong the different entities
on the canpus, yes. He's involved in approving those
things, howit's distributed internally.

MR. RUBOTTOM Let ne ask a followup to that,

Cari ne.
Wul d he al so be -- have approval authority
over any E&G -- any central reserve E&G conm tnents

to capital projects?

THE W TNESS: He would be -- he woul d be
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intimately involved in the discussions anong --
well, repeat the question. |'mstarting to |ose ny
answer .

MR RUBOTTOM Wul d he have approval authority
over any conmtnents of central reserve, E&G
carryforward to a capital project?

THE W TNESS: Yes.

MR RUBOTTOM And then it's ny understandi ng
that the university earns overhead fromthe
auxiliaries --

THE W TNESS: Ri ght.

MR, RUBOTTOM Fromthe various services that
are provided --

THE W TNESS:. Ri ght.

MR. RUBOTTOM -- and that those revenues are
seen as kind of an enterprise revenue or whatever,
but they don't have strings attached, |ike E&G or
PECO.

THE WTNESS: Left over E&G correct.

MR. RUBOTTOM So those are revenues that are
in the big m x.

Wul d the provost have approval authority over
commtnents of those funds to -- to a capital
proj ect ?

THE W TNESS: Yes, yes.
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MR. RUBOTTOM  Thank you.
MR GREENE: |Is this a good tine to take a
break?
MR. RUBOTTOM |t probably is.
(Brief recess.)
M5. M TZ: Back on the record.
BY M. MTZ:
Q M. Merck, | would like to ask you a little bit
about Tracy Cdark. How |ong had you worked with her
prior to her taking on the additional responsibility of

reporting to Provost Wittaker?

A Oh, gosh. | can't tell you exactly. | think
probably -- |'m guessing nmaybe four years before, maybe
four or five years -- four years before we split the
rol e.

Q kay. Can you descri be her as an enpl oyee?

A | can't say anything but good things about her.
She is very intelligent. She is -- knows accounting, a
good personality, easy to work wth.

She does the work of two people. |In fact,
that's one of the things that | amreally sad about when
| hear that the president is getting rid of Tracy and
Christy Tant, because between the two of them they
seriously do the work of four people. They are just

absol ute assets to UCF
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1 Q So knowi ng the type of enployee that she was,

2 would you have expected her to fully explain and educate

3 Provost Wittaker on budgetary matters or docunents that

4 she provided himso that he would be know edgeabl e and

5 prepared to discuss thenf

6 A Absolutely. No doubt in ny m nd.

7 Q Did you ever instruct Ms. Cark, M. Tant or

8 any other enployees to withhold information from Provost

9 \Wittaker?

10 A No, never.

11 Q Did you ever instruct any enployee to w thhold

12 information from anybody?

13 A Nope, nope.

14 Q Did Ms. O ark ever discuss her neetings with

15 Wiittaker with you?

16 A If she thought | needed to know the infornation

17 they discussed, she would. She liked to try to keep us

18 both informed of inportant things, so it depended on the

19 inportance of the topic.

20 Q And do you know whose idea it was to formthe

21 facilities budget commttee?

22 A It was Dr. \Wittaker's.

23 Q kay. And was it also his idea to resurrect

24 the university budget commttee?

25 A I"mhesitant. |'mhesitating because it was,
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1 but it mght have been with input fromthe president.

2 Q Ckay.

3 A But he was the one that inplenented it.

4 Q Al right. Well, did either one of those

5 comittees renove any budget powers from you?

6 A VWll, nmy role is really recomrendi ng things,

7 not approving things at that level. So it didn't take

8 any of ny input away.

9 Q Very good. Ckay.

10 Did the provost have approval authority over

11 all the budget decisions nade in the budget chat neeting
12 and the neetings of the university budget commttee and
13 facilities budget commttee?

14 A There's really two parts to ny answer on that.
15 One of themis if it were smaller things, like in the

16 hundreds of thousands, a few hundred thousand dol |l ars,
17 he woul d decide and inplenent things. |If it gets into
18 the mllions, he should and | believe he did go to the
19 president for approval for those things.

20 Q Ckay. Do you recall any tine when you took

21 sonething over Provost Wiittaker's head to the president
22 to override Provost Wittaker?

23 A I"'mthinking, and I'mnot comng up with -- |I'm
24 not com ng up wth anything, no.

25 Q Ckay. Did you ever discuss using E&G funds for
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1 other capital projects with President Wittaker?
2 A In the -- in the budget neetings when we were
3 looking, this university budget conmttee, the one that
4 you just nentioned that he reinstituted, when we would
5 have a big neeting, we would tal k about what our needs
6 were that woul d bubble up fromthe deans and the other
7 vice presidents.
8 And then we'd [ ook at the resources that were
9 available to neet those needs. There would be a m x of
10 things |like E&G carryforward or the overhead dollars or
11 state appropriated -- you know, we | ooked at all of the
12 revenue sources and then planned expenditures all as a
13 group like that. And so he was intimately involved in
14 all of that.
15 Q Ckay. Do you recall a tinme when Provost
16 Whittaker offered funds fromhis -- fromthe provost
17 budget to be used to fund CREQL, the CREOL Buil di ng?
18 A It seens to ne |'ve seen sonething | ater about
19 that, but | wasn't really focused on that particul ar
20 project. There -- in the things that | do with
21 facilities, at any given tine we probably have close to
22 300 mnor projects that are under way, and we'll have
23 two or three, depending on the year, large projects that
24 1'11 get involved in.
25 And that CREOL project fell kind of in the
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1 mddle there, and | didn't really pay nuch attention to
2 it. 1t was sonething the budget commttee wanted to do,
3 and if the provost volunteered noney fromhis budget to
4 acconplish that because of his interest in research,

5 that easily could have happened.

6 Q kay

7 A | wasn't -- | wasn't personally involved in

8 that one.

9 Q Ckay. Do you know who directed that E&G funds
10 be transferred for the band buil di ng?

11 A. That one was one that | was involved in, unlike
12 CREOL. The problemwas expressed to ne by the dean of
13 the College of Arts and Humanities. They were

14 undergoing an accreditation review at the tine, and the
15 accrediting nmenbers -- the body of the accrediting group
16 had told themthat we had an unsafe situation for our

17 band nenbers practicing on the field on the south side
18 of canmpus. In the season of the year when they

19 practice, there were frequent thunderstorns, |ightning
20 and thunderstorns, and there was no cl ose-by place for
21 themto get out of inclenent weather.

22 And they had said that if we don't have a pl an,
23 a way to get a shelter down there to prevent them from
24 being harnmed, that we could | ose our nusic

25 accreditation.
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So | know | talked with several people. |I'm
sure | talked with the provost and the dean, and then
there was no -- there was an urgent situation. There
was no real noney available. So Lee Kernek and | pool ed
some noney fromour two budgets. W nmight have gotten a
little bit fromone of the deans to build the band
shelter, and avoid a negative accreditation report.

And everybody was really thrilled with the
outconme. Provost Whittaker did kind of a ribbon cutting
cerenony down there and prai sed everybody that was
I nvol ved, including ne. | wasn't there, but he did
t hat .

| know | felt good because the band nenbers,
after, they took two base drum heads and had all 300
menbers of the band sign -- autograph the drum heads,
and gave one to ne and one to Lee as thank you for
getting themout of the situation they were in.

MR. RUBOTTOM And Carine, let ne interrupt for

just a mnute.

M. Merck, just to save tine, we appreciate al

of the sound reasoni ngs for doing the projects. W
understand the needs of this university over the
past -- during this growh the past 20 years. W
understand all those pressures were there.

W're really trying to get just to the issue of
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who was maki ng deci sions how to fund those projects
and when those decisions were made vis-a-vis
transactions. So | don't want to discount at al
the validity of all of the policy reasons for doing
the projects, but it's going to save us sone tine if
we can just save those -- those narratives. |
appreciate them but | want to get hone tonight, so.
THE WTNESS: Ckay. | understand. |
understand and | appreciate that. You'll have to
forgive me because | just get exited when sone of
these projects that | was so intimately involved in,
| am so proud of the way they turned out, and so
happy that we were able to solve a problem | can't
resi st tal king about them but | will do ny best in
the future to do that.
MR RUBOTTOM  Thank you.
BY M5. M TZ:
Q Do you know who directed the transfer of E&G

funds for purposes of building the Research 1 buil ding?

A. Here again, it would have been a discussion in
our small group, |'msure, between the provost, ne,
Tracy, Christy, and so that would have been -- the

provost woul d have been the one involved in that. Hi's
I nteraction about the president on it, | don't know.

Q Ckay. How about the Center for Enmerging Media?
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1 A I"'mnot really famliar with that one.
2 Q kay. And the downtown canpus infrastructure?
3 A There woul d have been a nunber of us invol ved
4 in that one. I|I'mtrying to couch ny answers so | don't
5 give you a story that will take tine.
6 But to be as concise as | can, that project was
7 initially going to be a $60 million project. It was one
8 that the legislature said we'll give you 20 mllion, if
9 you cone up with 20 mllion philanthropically and 20

10 mllion out of your budget. They didn't specify what

11 budget or anything, just out of your budget.

12 And so that was there. And as the project

13 progressed, there were sone infrastructure needs that

14 were above and beyond that. So we had to figure out how
15 to get water, sewer, sone of that kind of stuff al

16 incorporated into it.

17 And so while | was involved in the discussions
18 of what to do and that sort of thing, | wasn't directing
19 noney to be transferred fromany particular place to do
20 it.

21 Q kay. How about the venue?

22 A I'"'mnot that famliar with that particul ar

23 project. Can you be nore specific about what was

24  happeni ng?

25 Q That's all | know. | don't know what the venue
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1 is. | just knowit's called the venue.

2 A Ckay. It's -- it's an attachnent to the

3 convocation core that is a university-owned asset. It
4 does not belong to a DSO or anyt hing.

5 Q Ckay. But you don't recall having any

6 involvenment in the transfers of E&G funds to that

7 construction account?

8 A No. I'mnot trying to get out of anything. |
9 just don't recall. It is not on nmy radar as sonething
10 that | would have been that nuch invol ved in.
11 Q Ckay. Well, the sane question for the main
12 canpus district energy plant. Do you know who directed
13 the transfer of E&G funds for that project?
14 A It woul d have been another one of those

15 discussions anong a nunber of people that were | ooking
16 at budgets, avail abl e resources agai nst what we were
17 +trying to acconplish.

18 And havi ng been away fromthere since Septenber
19 13th, when they tal k about -- now when they tal k about
20 the district energy plant, |I'mnot sure which -- what
21 they're tal king about exactly. There was a plant to
22 produce chiller water on the north side of canpus. |Is
23 that the one they were tal ki ng about?
24 Q I''m not sure.
25 A Yeah. |If so, it was one of those necessary
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1 things to not allow-- so we did not allow air

2 conditioning to fail on the north part of the canpus.

3 And the building part of that was nore netal and brick

4 facade to cover equipnent. It was primarily chilling

5 type equi pnment that the expenditure was for, if that's

6 the one they're tal king about.

7 Q So that's sonething that woul d have been

8 discussed at the UBC neeting?

9 A Yes, yes. In fact, our energy person nade a
10 presentation to the UBC about the need for it and the
11 things that would happen if we didn't neet that need.
12 So it was discussed in detail.

13 Q So it sounds like that project, the district

14 energy plant, along with Research 1 were discussed in

15 the UBC neetings?

16 A. R ght.

17 Q So is it proper for me to assune that Dale

18 Whittaker, as provost, was present?

19 A Absol utely, yes, no -- no question about that.

20 MR. GREENE: Let her finish her questions.

21 You're tal king over her alittle bit.

22 BY M. MTZ:

23 Q And he al so heard that E&G funds were going to

24 be transferred for purposes of those projects?

25 A | don't know if he heard it, but |I'msure he
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saw it on witten docunents that were provided to him by
facilities and accounting.

Q kay. So, | have two nore projects to ask you
about. The d obal UCF Buil ding, do you know who
ultimately directed transfer of E&G funds for that
proj ect ?

A | understand your question, but let ne -- and |
don't want to get into a story here, but that particular
buil ding was funded -- it was a $16 mllion project.

The bulk -- all of the construction funds canme from
earnings on our equities in our investnent portfolio.
The noney that cane from E&G was for furniture,
fixtures, and equi pnent that were placed in the

buil ding. And as | understand today, that is an
accept abl e use of E&G funds.

Q kay. Al right. And we've already tal ked
about CRECOL, so we don't need to tal k about that one
again. Let's see here.

MR. RUBOTTOM Carine, |'ve got the transfer
list up. Can | just go through those three downtown
proj ects?

M5. MTZ: Sure.

MR. RUBOTTOM Ckay. | think Kathy pulled
toget her E&G transfers into construction probably

during the Septenber, October period or at sone
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poi nt maybe in early Septenber.

And Bev Seay nmade a nmjor presentation to the
board about that last -- at the last, | think, the
Septenber 24th neeting. | don't knowif you
followed that at all.

THE WTNESS: | didn't.

MR. RUBOTTOM The last big transfers |ike that
were all on Cctober 31st of 2017. There's
4.8 mllion for downtown canpus infrastructure,
which | think you m ght have just discussed the
project. There was 11.5 mllion for the downtown
central energy plant, and there was 5.4 mllion for
downt own student center.

So with those -- all of those commtnments -- we
haven't tal ked about the commtnents |ist yet, but
all of those commtnents prior to those transfers in
Oct ober, would all of those comm tnents have been
made by the university budget commttee or be
revi ewed by the university budget commttee before
t hose deci sions were nade?

THE WTNESS: Yes, except |I'mnot certain about
the student center thing that you nentioned.

MR. RUBOTTOM  Ckay.

THE WTNESS: That one | am not clear on, but
the rest of themwould. Thad Seynour, T-H A-D,
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Seynour, S-E-Y-MOUR was the person, the
associ ate provost that was responsible for the

downt own canpus.

And so he woul d have had a | ot of conversations

with the provost about sone of the things happening
down there and been involved in a |lot of the
reconmendations for that.

MR RUBOTTOM [|I'msorry. | zoned out. Dd
you say he is the provost for the downtown canpus?

THE WTNESS: He reports to Dale. He's an
associ ate provost, and his --

MR, RUBOTTOM So he reported to the provost
| ast year?

THE WTNESS: And his responsibility was to
oversee the construction -- well, when | say
construction, | don't mean the brick and nortar
project of it, but oversee the scheduling and
wor king with Val encia Col | ege and our academ c
peopl e about what's going in there, just the whole
oper ati on.

And he had peopl e under himthat were | ooking
at the budget needs to conplete all of the
facilities, so.

MR. RUBOTTOM But those issues -- you would

have expected those issues were brought up in the
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uni versity budget comm ttee?

THE WTNESS: Yes, except for | just said
don't recall that student center piece.

MR. RUBOTTOM Let ne have a couple nore
foll owups on sonme of the things that we've -- that
you tal ked about.

| think that Carine asked you about the | evel
of approval authority the provost had, and | took
your answer to nean that he m ght have had a
del egation up to a certain anount, but the president
woul d have had final authority on those |arger
t hi ngs.

THE WTNESS: R ght, basically.

MR. RUBOTTOM  You' ve described your role as
recommendi ng?

THE WTNESS: R ght.

MR. RUBOTTOM O hers have descri bed your --
the role of both of you in the university budget
conmttee as co-chairs of that conmttee?

THE W TNESS: Ri ght.

MR, RUBOTTOM That you co-chaired that group.

THE W TNESS: Right, right.

MR, RUBOTTOM So those major decisions that
the provost woul dn't have had any ki nd of del egation

fromthe president, would you consi der those
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1 proposals to be joint reconmendations of yourself
2 and Dr. Wittaker --
3 THE WTNESS: | didn't dis --
4 MR RUBOTTOM -- to the president?
5 THE WTNESS: | didn't disagree with anything.
6 The provost would be the one that would actually
7 make the reconmendati on to the president based on
8 everything that happened, and | supported the
9 reconmendat i ons.
10 MR RUBOTTOM Ckay. And then finally, we
11 wat ched a video of yourself and Dr. Wiittaker in
12 front of the BOG There was a facilities workshop
13 in, | think, Cctober of 2017.
14 THE WTNESS: |'msorry you had to watch ne on
15  video.
16 MR, RUBOTTOM Well, | hope you' re not watching
17 me on vi deo.
18 And you were discussing the Research 1 project,
19 whi ch was al nost through, and you were making a plea
20 for PECO.
21 And they were -- | think Chair Hui zenga was
22 guestioni ng, and sone of the trust -- the governors,
23 the way this is already built, why should we give
24 you PECO?
25 And | believe you said that, well, we've
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actually funded this with sone internal |loans in the
university, and if we are given the PECO noney to
pay for the project, we'll be able to repay those
internal | oans, and be able to -- it sounded to ne
i ke you were tal ki ng about research --

THE W TNESS: Yes, yes.

MR, RUBOTTOM -- goals.

Wuld all of those | oans that you were talking
about that day have been fromresearch funds, grant
and research type funds? Wuld any of those |oans
have been -- let nme just ask it that way. Wuld all
of those have been research revenues?

THE W TNESS: Probably not all together. It
was ki nd of open-ended. To save tine, I'll try to
make this short.

MR. RUBOTTOM That's fine.

THE WTNESS: But we had an extrene shortage of
square footage in research needs on the university
canpus. W were hiring faculty hand over fist, a
| ot of whom had research commtnments to make, and we
were out of space altogether. So we weren't getting
t he PECO noney, so we figured out how we could do
that Research 1 on the canpus and get everybody in
it, but it didn't nearly cover all of the needs.

So if we could have gotten PECO noney to repay
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what we had internally done on that, then that would
have freed us up internally the sane kind of way to
do sone kind of internal borrow ng or sonething,
unknown at the tinme, but sonething to get another
research building that we desperately needed.

So sonetinmes we tal k about using these internal
funds so early we're not defining exactly what they
will be at that nonent.

MR, RUBOTTOM But at that point, a building
was al nost conpl eted, so you had taken cash from
sonmewher e?

THE W TNESS: Yes.

MR, RUBOTTOM Were any -- is it your
recol l ection, were any E&G accounts used there?

THE WTNESS: That would be a Tracy O ark and
Christy question. | don't know.

MR, RUBOTTOM Woul d any i nvestnent earnings
have been used for that project?

THE WTNESS: It's possible.

MR RUBOTTOM Ckay. W're going to tal k about
i nvestnent earnings in a mnute.

THE W TNESS: Ckay.

MR, RUBOTTOM Ckay. Carine, are we done with
the other projects?

MS. M TZ: Yes.
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1 MR. RUBOTTOM  Ckay.
2 MS. MTZ: Yep.
3 BY M. MTZ
4 Q So M. Merck, | want to go back to the
5 statenent that you made in Provost Whittaker's presence
6 about -- about the possibility of an audit comrent for
7 the use of E&G funds in relation to the Trevor Col bourn
8 Hall building.
9 A | don't know how he could not have heard ne
10 talk about that since | tal ked about it so frequently,
11 including at a board neeti ng.
12 Q Did he ever ask you what that neant?
13 A No.
14 Q Did he seem confused?
15 A No.
16 Q kay. Did you -- prior to making that
17 statenent, did you ever have discussions with Provost
18 Whittaker about the auditor general and how they
19 routinely conduct audits of universities?
20 A. | don't recall any conversations |ike that, but
21 anybody that works in a university is pretty famliar
22 with the way that works; any university, not just UCF.
23 Q Right. | would inmagine that woul d incl ude
24 universities outside of the state of Florida, too?
25 A Absol utely, particularly if they are public
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1 institutions. W all have simlar state audits,

2 financial audits and operational.

3 MR. RUBOTTOM Carine, let nme --

4 BY Mb. MTZ

5 Q Do you have any recollection of himdiscussing
6 audits being conducted while he was at Purdue?

7 A I never had a conversation with himlike that.
8 MR. RUBOTTOM Carine, |let nme ask sonething on
9 that real quickly.
10 Have you ever heard an academ c equate an audit
11 comment to an accreditation type conment?
12 THE WTNESS: No; two separate ani nals.
13 BY M. MTZ
14 Q I mean, accreditation neans you're asking for
15 sonething, right, you're seeking accreditation?

16 A Yeah. You're asking -- well, if you've been
17 accredited, whatever the body was that gave you the

18 accreditation usually cones back periodically, naybe

19 every five or ten years to review what they accredited
20 before to nmake sure they want to allow you to keep that
21 accreditation.
22 Usual |y, you seek it in the beginning. If you
23 have a programthat's not accredited, you ask the
24 accrediting body to cone in, do an assessnent. And if
25 you neet their criteria, you wll becone accredited.
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Q kay. Al right. So what | would like to do
now i s kind of explore your know edge of forner Chairnman
Mar chena.

What was your relationship wwth hin? D d you
work with himoften?

A Not extrenely often, no.

Q And | know earlier you said that you worked
closely with himor nmaybe nore closely with hi mwhen he
becane the chair of finance and facilities. He's an
attorney; right?

A He is an attorney.

Q Did you ever witness himto or have know edge
of himoffering his legal training and experience to
assi st either staff, admnistration or his fell ow
trustees?

A Not legal training. He -- he opined often on
how he t hought we should bid out capital projects, and
he professed to be an expert in concessions when we were
doi ng concessi on contracts.

Q Ckay. Are you aware of what he practices, what
types of | aw?

A No.

Q Wul d you describe himas a trustee who did his
homewor k and was usually prepared and know edgeabl e of

the issues that were com ng before hinf
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1 A Selectively is the way | would say that.
2 Things that were of interest to him like the -- like
3 the College of Medicine or when we were entertaining
4 taking over Sanford Burnham things |ike that, he would
5 be intimately involved in. But just general? Not so
6 nmany.
7 Can | go back to your earlier question? | know
8 heis -- his -- himpersonally, | don't know. H's
9 staff, | know, have advised clients on things |like small
10 Dbusiness, airport operations, things like that. But I'm
11 not famliar wth the niche that his firminvol ves
12 overall.
13 MR. RUBOTTOM Carine, let nme ask this.
14 Did you know t hat he was general counsel for
15 the Airport Authority?
16 THE W TNESS:  Yes.
17 MR RUBOTTOM And in that role, he would have
18 had sonme interaction with major facilities and --
19 THE WTNESS: Airports, yes.
20 MR. RUBOTTOM -- colors of noney --
21 THE W TNESS:  Yes.
22 MR. RUBOTTOM -- federal nobney, state nonies,
23 revenues.
24 THE W TNESS: Absol utely.
25 MR. RUBOTTOM  QOperating revenues.
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THE WTNESS: Yes, absolutely, yes. No
guesti on about that.
BY M5. MTZ:
Q Al right. As a board nenber, did he appear to
be shy about asking questions?
A No, just the opposite.
Q Was he shy about voting against matters he

wasn't confortable wth?

A Not at all.

Q Was he shy about conpl ai ni ng?

A About conpl ai ni ng?

Q Yes.

A No, not shy about conpl ai ni ng.

Q Do you recall an instance when he actually cane

to you or sonehow you got wind of a conplaint that he
had about facilities, which led to an audit of that
depart nent ?

A | do.

Q kay. And what, if you could just state
briefly, what was his conplaint related to facilities?

A. He -- he had, | believe, heard that sone of the
peopl e that he had worked with in other venues weren't
getting work at UCF. And | think they had told himthat
they believe they weren't getting the work there because

the people that were getting the work were getting
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1 favorable treatnent or were offering sonme sort of
2 kickback or sone word |ike that, none of which was true,
3 but sonebody had whi spered that in his ear.
4 He believed it, and he told me he would like to
5 have that -- that work done.
6 He al so had some -- some of his own ideas about
7 how projects should be awarded t hrough hard bid versus
8 CMor sone of those other type of delivery nethods,
9 design/build. He had very strong opinions about that,
10 and | think in sone cases he would disagree with Lee
11 Kernek's way of doing it.
12 And these kind of comments cone up periodically
13 wth any organi zation that invests a |ot of noney in
14 construction. People that don't get the work al ways
15 feel there's sonething nefarious going on and that's the
16 reason they didn't get the work, so they conpl ain about
17 it.
18 And that had cone up | ong before Lee Kernek was
19 there. 1've been there 22 years, and it cones up about
20 every six or seven years. And | would get our interna
21 auditors to go and do an investigation to see if there
22 was anything to any of those clains, and it al ways cane
23 out negative, zero.
24 But he insisted that we hire sonebody to | ook
25 into it again, and we did. And they actually reported
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in the board neeting that they found nothing in the way
t hat anything was being handled incorrectly, in that
sense. But they did have a | ot of recommendati ons for
how to i nprove operations, which was great, and we took
t hose seriously.

Q Ckay. Did you observe enough of Chairman
Marchena's interactions with Wiittaker to be able to
descri be what kind of relationship they had?

A No, but he did seem protective of President
Whittaker. O her than that, | don't have an i npression.
Q When did you say you first noticed that he

seened protective of hinf

A Certainly when this audit came up. That
becane, to ne, fairly obvious.

Q Based on what ?

A Vell, | felt like there was a concerted effort
to shift any blame for anything that was being
criticized to nme, and to protect Dr. Wittaker from any
-- any culpability or responsibility for anything that
was goi ng on.

And | just felt like the chairman was very nuch
in favor of protecting the president, as | believed that
t he general counsel and the chief of staff were.

Q Do you have any thoughts on the interim CFQ

Mtchell? Do you think she has the sane notive?
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1 A No. | worked with Kathy Mtchell for a nunber
2 of years and | found her to be a very strai ght shooter,
3 very straightforward, and she -- she believes that the
4 university is a great place, as | do. And I think her
5 notives are to do whatever she can to protect the -- not
6 protect the university, that's the wong choi ce of
7 words -- to -- to advance the university's mssion. And
8 so |l just wish her the best in this interimrole.

9 Q Ckay. Do you know -- well, can you say whet her

10 Marchena appeared to have a good under st andi ng of
11 capital funding sources?

12 A | woul d say yes.

13 Q And do you know whet her he was ever told about
14 carryforward neani ng E&G carryforward?

15 A | don't know how he woul d have not known that.
16 Q kay. And what do you base that on?

17 A Everybody el se knewit. | mean --

18 Q  Okay.

19 A -- it was --

20 Q Do you renenber doi ng one of those orientations
21 with hinP
22 A | don't recall that specifically, no.

23 Q Do you ever recall telling himdirectly that
24 E&G funds were going to be used for either Trevor
25 Col bourn Hall or any capital project?
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1 A | know we told himin one of the neetings that
2 carryforward funds woul d be used for Trevor Col bourn
3 Hall. That was in response to a direct question, and we
4 have in sone of the material, | think, a transcript of
5 that neeting where we were goi ng over Trevor Col bourn
6 Hall, and he asked what the source of funds was.

7 Tracy C ark responded "Carryforward."”
8 And | asked -- and this is on the transcript.
9 | asked Tracy if she could explain it alittle bit nore.

10 And she explained that it was basically the | eftover
11 noney fromthe prior year and so forth.

12 Q Right. [|'ve seen that. 1've heard it, too.

13 kay. Do you recall any other trustee
14 conpl ai ni ng about staff or an individual departnent?

15 A No. Staff -- | nean, the trustees that | talk
16 to felt like things were really well nanaged and
17 handled. | had a nunber of conversations, for exanple,
18 wth David Wal sh who was -- he told ne quite a nunber of
19 tinmes how well he thought things were managed and run at

20 UCF.

21 Q kay. So let ne ask you a little bit about the

22 board neeting.

23 What do you know about the process for

24 recording the commttee and board neeting?

25 A | don't know. That's --
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in the president's office that lines that up for the
recor di ngs.

Q So you don't know who actually did the
recordi ng?

A No. | think it probably -- | shouldn't say I
think. | don't know.

Q kay. So a nunber of trustees apparently
reported during a Bryan Cave interview that you had cone
to them after Bryan Cave got involved or at |east after
the audit findings were rel eased, and that you told
these trustees that you woul d have never told themthat
E&G was bei ng used because you knew that the board
woul dn't approve it.

Do you recall making such a statenent to any of
the trustees?

A | renmenber those conversations. | don't
remenber exactly what | said, but I can tell you for
sure what | intended.

And that was | was still reeling fromthe
accusations that were being made and the audit comments
and the chancel | or being upset and all of that kind of
stuff.

And | had a lot of respect for Dave Wal sh and
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1 John Lord and Bob Garvy, and | saw t hem i ndependently of
2 sone other neetings, and | wanted to express to them how
3 inportant it was to do what we did, the danger to the
4 students and so forth. | wanted to make sure they
5 wunderstood that part of it.

6 And | was trying -- | was trying to get across
7 that -- that | felt that we were going to get an audit

8 coment for what we did. And when | was descri bing

9 that, I"'msure | nmentioned E&G on that. But not because
10 | thought it was illegal, but because -- | thought

11 because of the size of the project it was going to get
12 the audit conmment.

13 I wish | had better prepared themfor all of

14 it. | don't think | comrunicated it very well, and they
15 obviously took away fromthat sonething that | didn't

16 really intend.

17 And if you really look at it, when I said -- |
18 didn't tell them because whatever, they said we had done
19 all that. They had gotten information, both witten and
20 in presentations, that showed E&G was bei ng used -- E&G
21 carryforward was bei ng used.

22 So they knew. They had been told in witing

23 and orally what we were doing prior to ne making sone

24 coment about that, where | was trying to -- | was

25 feeling really bad about being told | had done stuff
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1 wong and accused of all kinds of stuff.
2 So I'msure | was not conmunicating it very
3 well at that particular tine, and I'msorry they got
4 what they did out of it.
5 Q kay. Let ne point you to the second docunent
6 in the packet that Don has there. 1It's |like an agenda
7 itemfor the May 22, 2014, board neeting.
8 Can you just take a look at that and let ne
9 know when you've had a chance to read it?
10 A I[tem FF-4, up in the top right corner?
11 Q Yes.
12 A Yes.
13 Q So ny question is, if -- if nost people equated
14 carryforward wwth E&G why did this background
15 information refer to the funds as UCF nonrecurring funds
16 and not carryforward or even E&G?
17 A That's the way we refer to those kind of funds
18 in all the docunents in all the other projects that we
19 worked with. |It's -- it's a broader term |t neans
20 that they are UCF funds in the sense that they are not a
21 new appropriation or they are not philanthropic or
22 anything |like that. They are sone of our -- it's UCF
23 noney.
24 And nonrecurring, referring to the fact that in
25 the case of carryforward, it's leftovers. 1It's not
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going to be replaced by new funds in the foll ow ng year.
Use it for one-tine expenditures because you' re not
going to get it back.

And so we use that termhistorically when we're
descri bing these kind of things. That was not, as sone
would intimate, an attenpt to conceal. It was not. It
was nor mal .

Q So do you think that you guys used the term
nonrecurring nore often than carryforward?

A Pr obabl y.

Q l'msorry?

A Soneti nes, yes.

Q kay. Al right. So we listened to the ful
board neeting that followed this May 22, '14 neeting.

Now, in that neeting, it seens |ike the funding
di scussion is cut short, and | believe it was by Trustee
Mar chena.

Can you say with any degree of certainty
whet her by May or June of 2014, Trustee Marchena had a
cl ear know edge that Trevor Col bourn Hall was going to
be built with E&G carryforward funds if PECO funds were
not avail abl e?

A 2014, hard to say. Hard for ne to say. That
was four or five years ago. And |I know not hing was

bei ng concealed fromhim and any di scussions we're
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1 having about the funding were all being discussed. But
2 | don't have a recollection of the specifics of what we
3 were tal king about there.

4 Q Ckay.

5 A So if there's an intimation that we were trying
6 to conceal sonething or not tell sonebody how things

7 were going to be funded, that's entirely erroneous.

8 Q No. | nean, I'll tell you, it sounds like

9 during the discussion that Chair Marchena kind of cut
10 the conversation short, which left us wondering if maybe
11 he knew it was carryforward and just wanted to nobve on
12 and nove the discussion al ong.

13 So if you don't recall, that's fine.

14 A No, | don't.

15 M5. MTZ: Al right. Don, do you want to

16 address the repl eni shnent questions?

17 MR. RUBOTTOM But first |I've got a couple of
18 fol | ow ups.

19 When Tracy was dual reporting, did she ever
20 share any concerns with you about Dr. Wi ttaker

21 | acking interest in the budget infornation she was
22 providing or | acking sone capacity to conprehend
23 what she was telling him

24 THE WTNESS: | think it was the opposite. |
25 think he was very interested in the budget

Orange Legal
800- 275- 7991


http://www.orangelegal.com

Investigative Hearing
MERCK, Il, WILLIAM F.

99

1 i nformati on she was providing, and | don't -- |

2 didn't get the inpression that there was any | ack of

3 conpr ehensi on.

4 MR RUBOTTOM  And you woul d have gotten that

5 i nformation fromher reports back, as well as you

6 were all neeting in these budget chats on a regqul ar

7 basi s.

8 THE WTNESS: Exactly.

9 MR RUBOTTOM And | ater the university budget

10 comm ttee.

11 THE WTNESS: Right. | absolutely didn't get

12 any sense of non-conprehension, and | didn't get a

13 sense of a lack of interest, either.

14 MR. RUBOTTOM Well, nonrecurring and recurring

15 Is a concept that | do understand.

16 THE W TNESS: (Ckay.

17 MR. RUBOTTOM Because it's tal ked about a | ot

18 at the capital when they are doing their budgeting.

19 And it's nmy inpression, and | need you to

20 correct -- is it accurate to say that nonrecurring

21 is a much broader termthan carryforward?

22 THE W TNESS: Yeah -- yes.

23 MR. RUBOTTOM  For instance --

24 THE WTNESS: [|'msorry. Yes.

25 MR RUBOTTOM -- if the university sold a
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patent, those proceeds would be a nonrecurring
fundi ng source; correct?

THE WTNESS: It would depend on the -- on the
contract and whether they were recurring or not.

MR, RUBOTTOM Sold it outright.

THE WTNESS: It would be a nonrecurring
revenue, yes, Yes.

MR, RUBOTTOM But you woul d never characterize
that as carryforward?

THE W TNESS:  No.

MR RUBOTTOM |'mjust trying to establish,
you agree that's a much broader term

THE WTNESS: In our instance, it would have
i ncl uded carryforward, though.

MR, RUBOTTOM | understand that. | think we
all know how that building was built.

So -- but it's your representation that when
you -- that all those categories of nonies you would
descri be as nonrecurring in these kind of board
docunments, sort of?

THE WTNESS: Right, yes, yes.

MR, RUBOTTOM Did you ever hear any questions
-- | think you said earlier that the BOG has access
to all these docunments?

THE WTNESS: R ght.
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1 MR, RUBOTTOM Did they ever question or ask
2 followup questions about board activities?
3 THE WTNESS: No, not really.
4 MR RUBOTTOM Ckay. So let's talk about -- we
5 tal ked briefly about beginning efforts to replenish
6 E&G accounts, and | think you indicated that Tracy
7 and Christy mght have begun working on that.
8 THE WTNESS: Right, when they heard the
9 concerns of the auditors --
10 MR. RUBOTTOM Ri ght.
11 THE WTNESS: -- during that audit.
12 MR, RUBOTTOM Were you, during that tine,
13 particul arly keeping an eye out for avail abl e cash
14 to replenish those funds with?
15 THE WTNESS: Not ne personally.
16 MR. RUBOTTOM That woul d have been their
17 initiative?
18 THE WTNESS: Well, they were the ones that had
19 the nost know edge of where the repl eni shnent funds
20 were or could cone from because that's what they
21 wor ked with every day.
22 MR, GREENE: Let himfinish his question. You
23 keep talking over him and let him-- let himget it
24 out .
25 THE WTNESS: | get excited. [|'msorry.
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MR. RUBOTTOM | understand, believe ne.

| know you' ve becone a little bit acquainted
with BOB-2 fornms in the recent nonths based on your
letter.

Were you always very famliar with the BOB-2
formthat attached to the capital inprovenent plan
submtted, the five year capital inprovenent plan
submtted to the BOG

THE W TNESS:  Yes.

MR, RUBOTTOM  What is your understandi ng of
t he purpose of the BOB-2 |isting?

THE WTNESS: | want to nake sure that |I'm --
BOB-2, in ny understanding, is the same, because --
have you got a copy of what we're tal king about? 1Is
it the one where we show our priorities, all of our
projects that we're submtting for consideration?

MR, RUBOTTOM The capital inprovenent plan
that lists the -- that lists the PECO requests.

THE WTNESS: Right.

MR RUBOTTOM Direct requests --

THE WTNESS: Right.

MR, RUBOTTOM -- for this year and the next
five years.

THE W TNESS: Yes, yes.

MR RUBOTTOM That's, ny understanding, the
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mai n capital inprovenent plan. There used to be
three; now there's two attachnents to that.

BOB-1 is -- ny understanding, is the
bond- f unded proj ects.

THE W TNESS: (kay.

MR. RUBOTTOM So that is submtted to obtain
| egi sl ati ve approval of that category of projects.

THE WTNESS: Right.

MR, RUBOTTOM BOB-2, the heading is sonething
to the effect of -- I don't knowif | have one in
your docunents, but --

THE WTNESS: O her sources?

MR, RUBOTTOM | think it's -- it's requests
for projects that are being built with other
sources, but that anticipate a clai mof E&G pl ant
operati on and nai nt enance --

THE W TNESS: Right, right.

MR. RUBOTTOM -- funds after the building is
built.

THE WTNESS: Right, right, right. |I'mwth
you.

THE REPORTER: One at a tine.

THE W TNESS: Sorry.

MR GREENE: Wait for him Don't go "right,
right, right." Wit for himto finish his question.
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1 Listen to it.

2 MR. RUBOTTOM So the BOB-2 is the one that in

3 2015 and 2017 and 2018, Trevor Col bourn Hall was on

4 that list all three years show ng E&G as a fundi ng

5 sour ce.

6 That form has about five col ums of

7 i nformation, or six. The nobst interesting one is

8 t he PO&M expectations --

9 THE WTNESS: Correct.

10 MR RUBOTTOM -- that our staff has to begin

11 to build in, forward-|ooking to recurring demands

12 | ater on. We don't need to tal k about whether we

13 fully fund those.

14 MR, GREENE: Wit for the question to finish.

15 MR. RUBOTTOM But it includes source of funds.

16 And for Trevor Col bourn Hall, all three of those

17 years it said E&G | think | understand why E&G was

18 put there. | think you nentioned it in your letter.

19 But are you famliar with the fact that Trevor

20 Col bourn Hall was on that list three different

21 years?

22 THE WTNESS: Specifically, no. However, |

23 will say that when anything that we were doi ng that

24 could be eligible for PO&M noney, we always put it

25 on there because we did not -- there were tines in
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past years when we failed to put a building on -- to
request PO&M and we m ssed one or two years of
funding for that particular building.

So we always err on the side of too much
i nformati on as opposed to too little when we're
requesti ng these kinds of things.

MR, RUBOTTOM |Is there any consultation with
the BOG or wwth the general counsel or wth your own
audit peopl e about the proper projects to put on
that [ist?

THE WTNESS: Yes. Lee Kernek talks with Chris
Kinsley quite a bit about all those things.

MR RUBOTTOM  Ckay.

THE WTNESS: (Qccasionally, | think Tracy d ark
woul d probably talk with him but | think it's
nostly Lee and Chris.

MR, RUBOTTOM kay. This last July while the
audit process was still ongoing, before the
president and trustees knew that the audit comment
was goi ng to be made, Trevor Col bourn Hall shows up
on a BOB-2 |list again, and this tine it shows CFAUX
in that fundi ng source.

THE WTNESS: |'ve seen that since not working
there anynore, and |I'm just as confused by that as

you are.
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MR, RUBOTTOM kay. Who would you think --
it's nmy understanding that people in finance
adm ni stration put those forns together.

THE W TNESS: Ri ght.

MR, RUBOTTOM Who woul d you have expected to
be responsible for that -- for that forn?

THE WTNESS: Finance and accounti ng.

MR, RUBOTTOM So that woul d have been Tracy
and Christy?

THE WTNESS: O soneone working with them or
for them

MR, RUBOTTOM (kay, okay. Thank you. But to

your -- you had no know edge of that in July?

THE WTNESS: |'mstill confused by what it
means, so no, | didn't have any know edge of it
t hen.

MR. RUBOTTOM  Ckay.

MR. GREENE: You need to wait for himto finish
and then answer the question, because sonetines it
may be a different question than you think you're
answering, in addition to you're tal king over him

MR, RUBOTTOM Did you understand the
| egi sl ature had aut horized the building in three
separate years?

THE WTNESS: Not specifically, no.
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MR, RUBOTTOM And do you know in what formthe

aut hori zati on cones on those projects on that list?

THE WTNESS: |'mthinking the appropriation
act .

MR, RUBOTTOM Did you -- have you read the
audit finding? | believe it discusses the

appropriation act.

Have you read the audit report that was
publ i shed? | guess the final one was published in
January; the prelimnary and tentative findings were
publ i shed or provided to the university and to us
and the BOG on Novenber 27th.

THE WTNESS: | was gone Septenber 13th. Sone
things I've seen; sone things | haven't.

MR, RUBOTTOM  Ckay.

THE WTNESS: | will say that |I'mjust
di sappointed that | was not there to be able to play
a part in responding to that audit request.

MR. RUBOTTOM In the past, if an audit finding
was on your departnent, would you work with the
audit departnment to help prepare the president's
response”?

THE W TNESS:  Yes.

MR, RUBOTTOM Ckay. Thank you for -- for

rem ndi ng me about that subject matter, but | did
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| ose ny train of thought.

Okay. The general appropriation act, the way
it deals with those buildings, it says these
bui | dings are authorized to be constructed with
non- appropri ated funds and may be eligible for plant
operati on and mai ntenance after conpl etion.

Were you aware that that |anguage is in the
general appropriation act?

THE WTNESS: Generally aware, but the way it
wor ked at UCF was when the appropriation act cane
out, our vice president for governnental relations
woul d go through the appropriation act with a
fine-tooth conb, and he would cone to the
president's staff and wth a summary sheet of the
t hi ngs that we should know com ng out of it.

So | didn't spend a | ot of tine working through
the details of the appropriation act because the
vice president for governnental relations and his
staff did that, and basically told us what we needed
to know.

MR, RUBOTTOM And that report mght be --

t hose buil di ngs have been aut horized?

THE WTNESS: | don't think it would have been

-- it may or may not have. | don't recall.

MR RUBOTTOM Wuld it surprise you to know
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t hroughout the State University Systemthere's a
| ack of conprehension of the results of putting
bui l dings on that |ist?

THE WTNESS: |t would not surprise ne at al
to think there's a | ack of conprehension about a | ot
of the capital process.

(Di scussion off the record.)

MR, RUBOTTOM Back on the record.

Are there -- are you aware of new construction
projects for which E&G funds were used prior to the
Col bourn Hall conm tnments?

Let ne rephrase that; nore than $2 mllion
proj ects, because that seens to be the nunber that's
I nport ant.

THE WTNESS: | don't really recall.

MR. RUBOTTOM  Ckay.

THE WTNESS: And it's because prior to that,
we were getting PECO funding for nost things, and it
was not an issue. So | don't think that woul d have
been happeni ng.

MR, RUBOTTOM (kay. These questions m ght not
seemfair, but | feel like it's inportant we ask
t hem

Are you aware of any other inappropriate issues

of restricted funds at UCF?
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THE W TNESS: No.

MR, RUBOTTOM At the DSO s of UCF?

THE W TNESS: No.

MR RUBOTTOM Did you hear -- well, Trustee
Wal sh has raised the i ssue about a prepaid | ease
that he clained that he cane to talk to you about

in, | think, August, thinking that the prepaynent

anount was | arger than would be normally econom cal .

THE W TNESS:  Yes.

MR, GREENE: Wait for himto finish his
guesti on.

MR, RUBOTTOM Do you -- are you famliar with
that circunstance and do you know why a | arge
prepaynment was planned on that | ease?

THE W TNESS:  Yes.

MR, RUBOTTOM Can you explain that to us?

THE WTNESS: It was -- was a | ease on a
property in the research park for one of our
academ c departnents, and they had noney in their
current budget that they felt that they could use
for the | ease.

They weren't sure if they -- this is the way |
remenber it. They weren't sure they would have the
sanme anount of noney in future years, so they

t hought it would be good idea to make a | arge
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1 prepaynent on the | ease while they had the noney for
2 the | ease, and then that would relieve sone of their
3 probl ens downstream That's what | renenber about
4 it.

5 He was concerned because if sonething happened

6 and you nmade a big prepaynent, that was not

7 appropriate and we woul d have | ost any earning or

8 anyt hing we m ght have had on the noney had we not

9 spent it for that purpose.

10 MR. RUBOTTOM Do you recall saying anything to
11 himin that context that it's inportant to spend

12 down carryforward or to get this noney off our books
13 so the legislature doesn't think we're sitting on

14 noney or anything |like that?

15 THE WTNESS: | don't renenber that in the

16 conversation with him but there was al ways const ant
17 pressure to spend down carryforward, constant.

18 MR. RUBOTTOM Ckay. Carine, do we have any

19 nore? You have the rest of the docunents you wanted
20 to wal k through.

21 M5. MTZ: Yes. Real quick, |I'll breeze

22 t hr ough.

23 BY M. MTZ:

24 Q Ckay. M. Merck, if you don't mind turning to

25 Docunment 3. That should be an e-nmail sent out fromthe
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1 State University Systemin July, 2013. Can you take a
2 look at that, get famliar with it, and let nme know when
3 you're ready?
4 A Ckay.
5 Q Al right. So the BOG has told us that
6 included in the group address for SUS counsel for admn
7 and financial affairs included all the CFGs of state
8 wuniversities. So based on that and seeing that e-mail
9 address on the top, do you agree that this was sent to
10 you?
11 A It would have -- if this -- if it's copied to
12 the counsel for financial and admi nistrative affairs, it
13 would have cone to ny office, yes.
14 Q Do you just not recall receiving it?
15 A No.
16 Q kay. Cearly, Scott Cole was al so copied on
17 the e-mail. Do you recall himever discussing it with
18 you?
19 A No.
20 Ckay. Do you recall Tracy Cark or Christy
21 Tant ever discussing this e-mail with you?
22 A No.
23 Q What | would like you to do next is flip to tab
24 four or docunment four, and take a | ook at that e-mail.
25 And when you're done, |et ne know.
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1 A kay.
2 Q Al right. This was the e-mail that was
3 obtained, | think, fromBryan Cave, who woul d have
4 obtained it from UCF
5 Your nane is in the CCline. Do you dispute
6 that this e-mail was sent to you?
7 A | don't -- I"mnot disputing. | don't renenber
8 this particular e-mail. | renenber another one on the
9 sane topic that was distributed to ne and to the
10 provost.
11 Q Ckay. Let's get to that. Wiy don't you flip
12 to tab five, and | think that m ght be the e-nmail that
13 you are referring to.
14 A Maybe. There m ght have been anot her one, but
15 this one has the sane thought that | had.
16 Q kay. So this e-mail was sent, it |ooks |ike,
17 on Decenber 2nd of 2014.
18 A Correct.
19 Q Do you recall when Dale Wiittaker started with
20 the university?
21 A No. It was four years prior to himbecon ng
22 president, so that woul d probably have been around 2014.
23 Q Okay. Do you recall why you cc Dal e Wi ttaker
24 on this e-mail, on your reply?
25 A Because the Col |l ege of Medicine reports to him
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Q And do you have any recoll ection of having any

di scussions with himor himreplying to your e-mail?

A No.
Q Ckay. | don't think I have any further
guesti ons.
Actually, yes. | wanted you to flip to the

next tab. That should be six, and there should be an
e-mail from T Tracy ark to you and Dal e.
A Uh- huh.
MR. GREENE: He's got it.
THE WTNESS: |'ve got it.
BY M. MTZ:

Q kay, great. Does this appear to be sonething

that was routinely either e-mailed or printed out and
di scussed with you and Dale, the attachnent?

A Yes.

Q And does this attachnent, which let's call it
capital projects current funding plan, does it reflect
that certain projects, including Trevor Col bourn Hall
and the Col bourn Hall renovation, as being funded by
E&G?

A Yes, it does.

Q kay. And do you recall whether Provost
Wi ttaker ever replied to this e-mail or sent you a

subsequent e-mail ?
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1 A | don't knowif it's this particular one, |
2 think it is, that he wote back to Tracy with -- there
3 was a handwitten commentary on the formthat if it's
4 not this one, it |ooked just like this, that had a | ot
5 of questions for her which obviously showed he had
6 reviewed it in sonme careful detail and had questi ons,
7 followup questions about it, but no question about the
8 E&G for Trevor Col bourn.
9 Q Al'l right. Thank you. Very good. Thank you,
10 sir
11 M5. MTZ: Ckay, Don. | pass it on to you.
12 MR. RUBOTTOM | have a followup. Wat we' ve
13 been learning is there's a | ack of guidance fromthe
14 BOG There's a lack of training at the university
15 | evel . The BOG t hensel ves have nentioned | ast nonth
16 that there's a lack of training for trustees.
17 So what we've | earned from enpl oyees is that
18 t hey | earned on the job.
19 THE WTNESS: Right.
20 MR. RUBOTTOM  That Docunent 5 e-nmail where you
21 forwarded to Dr. Wiittaker an articul ate expl anation
22 by Tracy of E&G is that the type of sporadic
23 comuni cations that an adm nistrator at UCF would --
24 t hrough which an adm nistrator at UCF woul d be
25 trained on issues like that regul ation?
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THE WTNESS: Unfortunately, yes.

MR. RUBOTTOM  And so your own | earning on
those things woul d have cone through simlar types
of sporadic interactions, whether it was BOG e-mai |l s
or general counsel or audit whatever?

THE WTNESS: O internal conversations.

MR, RUBOTTOM Ckay. | want to talk about E&G
I nvestnments. You told us on the phone a few weeks
ago about how you recogni zed that you had | arge cash
reserves that could nmaybe be better placed.

THE W TNESS: Ri ght.

MR, RUBOTTOM | amnot an investnents expert.
| am not a cash managenent expert. | did grow up in
a househol d of soneone that had sone expertise in
t hat area.

It kind of surprised ne at the tine that you --
t hat operating cash m ght be invested in various
equi ti es, whatever.

| have | ooked at the investnment policy. | know
you are famliar with that. And it does have the
category, the pools of what kinds of funds are
supposed to be.

THE W TNESS: Right.

MR, RUBOTTOM And yet we hear discussions of

usi ng unrealized gains to pay for a project.
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And the best | can understand about that is
that you reallocate the ownership shares of the
I nvest nent pools when you nake those kinds of
transactions on your cash books. |Is that an
accurate -- a fair representation of how t hose
t hi ngs have been nanaged?

THE WTNESS: That's fair, and it's also fair
to say that's confusing.

MR, RUBOTTOM M representation is confusing?

THE WTNESS: No, the way that's handl ed.

MR, RUBOTTOM  And you understand that would
confuse observers?

THE W TNESS: Yes.

MR. RUBOTTOM  Who nmade the decision in
February, 2010, to nove 210 fromthe SPI A account at
the SBA to Bank of New York?

THE WTNESS: [In 20107

MR, RUBOTTOM  February, 2010, is ny
under st andi ng of when that occurred.

THE WTNESS: That -- |'lIl have to give you a
little bit nore.

When the big financial crunch hit, all of our
noney was split between SBA and SPIA.  SPIA [sic]
had a run on the noney. It was frightening to

everybody. W got out right before it was shut
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down, and left about $5,000 or so in there as a
pl acehol der.

That left all of our cash in SPIA which was
concerning. Although SPI A has sone agencies |ike
t he hi ghway departnent that have -- that are
required by law to keep their cash there so you
woul dn't have that danger of a run.

But that pronpted us to start to |ook at should
we be doi ng sonet hing el se.

MR, RUBOTTOM Let ne stop you there so | can
go back and be cl ear, because | think you m sspoke.
You said you took your cash out of SPIA?

THE W TNESS: No, out of SBA

MR, RUBOTTOM And what SBA was that account
t aken out of ?

THE WTNESS: | don't know. | just know that
SBA, that was the group. That was the fund that the
state treasurer ran that had cash bal ances from
state agencies in it.

MR. RUBOTTOM  And those were invested at
interest, they were liquid? |Is that your
under st andi ng?

THE WTNESS: Yes, yes, yeah.

MR. RUBOTTOM But interest rates also went to

zero in those tines.
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1 THE W TNESS: Yeah, right.

2 MR, RUBOTTOM So you were trying to figure out

3 what to do with what you had in that particul ar

4 account ?

5 THE WTNESS: And we noved it over to SPIA

6 MR, RUBOTTOM Did you get any gui dance from --

7 THE W TNESS:  Yes.

8 MR. RUBOTTOM -- the capital or fromthe BOG

9 or the SBA about maki ng those kinds of transactions?

10 THE W TNESS: One of our university trustees

11 was a financial advisor with Aneriprise, and he was

12 the chair of the finance conmttee at the tine.

13 MR. RUBOTTOM Wi ch trustee was that?

14 THE WTNESS: | knew you were going to ask ne.

15 Let's cone back to that.

16 MR, RUBOTTOM Was it M. Gary or another one?

17 THE WTNESS: It was an early -- Conrad

18 Santiago. Conrad Santiago was the chair of the

19 finance commttee at the tinme and had a really good

20 under st andi ng of these things.

21 So the board had us create a small subgroup

22 with he as the chair to | ook at what we should do

23 going forward as a result of the financial crisis.

24  And the recommendation that we all canme to, to the

25 board was that we -- we found that there's a statute
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1 that allows us to have alternate investnents of our

2 cash, alternate to SPIA if we had a board approved

3 I nvest nent policy.

4 MR. RUBOTTOM Ri ght.

5 THE WTNESS: So then while we were | ooking at

6 it, interest rates, as you said, were mnimal to

7 zero. And so we thought this m ght be an

8 opportunity to get a little bit nore cash.

9 So we established the principle that we wanted
10 safety of the corpus to be paranount, we wanted

11 liquidity, and we wanted to earn a little bit of

12 noney. The third priority was to earn a little bit
13 nore noney, potentially, than SPI A woul d give us.
14 So when we | ooked at all the balances, it's

15 kind of |ike the gas in your car's tank. | nean, if
16 you're fairly conservative and you go to the punp
17 and fill up your tank on a fairly regul ar basis,

18 there's always sone residual gas in the tank, and we
19 saw t hat was what was happening with our cash
20 bal ances. W have cash flowng inin the fall and
21 then January and the sumrer, and then spending it
22 down. But there was always this residual that we
23 never touched as that noney churned through there.
24 So we thought a way to up the returns a little
25 bit and still be safe would be to put a percentage,

Orange Legal

800-275-7991


http://www.orangelegal.com

Investigative Hearing
MERCK, Il, WILLIAM F.

121

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

maybe 10 to 14 percent of our cash in equities,
because we thought if the -- if the market went down
50 percent, we would | ose 6 percent, maybe. It
seened like a fairly mniml risk.

Pl us since we never had needed that for
liquidity purposes, we could ride out a downturn
anyway. So the board, everybody agreed that was
pretty safe.

MR, RUBOTTOM When you say the board, you nean
the finance and facilities --

THE WTNESS: Board of trustees.

MR. RUBOTTOM -- committee or the full board?

THE WTNESS: The full board, the full board.

MR RUBOTTOM The full board adopted the
I nvest nent policy?

THE WTNESS: Yes, yes, they did.

MR, RUBOTTOM Who nmade the particul ar
all ocations and did the board approve the
al |l ocati ons?

THE WTNESS: W -- we hired a consulting firm
The Bogdahn G oup. They've changed their nane
since, but it was The Bogdahn G oup as our outside
consul tant who hel ped us work through what woul d be
an appropriate analysis and distribution of those

funds, being conservative in mnd.
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So with our finance group that the board had
appoi nted, working with The Bogdahn G oup, we cane
up with that policy, and we still use that conpany
to cone back annually to nake sure we're adhering to
all of the things in the policy, sort of a fiduciary
check.

MR. RUBOTTOM | understand that.

THE W TNESS: Ckay.

MR, RUBOTTOM  And | understand your discussion
of cash.

THE W TNESS: Ckay.

MR, RUBOTTOM Was there any discussion at the
time of whether that was a perm ssible use of E&G
cash?

THE W TNESS: No, because there's no reason to
think that it's not permssible. It was all either
in SPIA or sonewhere already invested in whatever
they invested in, bonds. | don't know if they had
equities in SPIA but they invested it in financial
Instrunents that earned interest, and we were doi ng
simlar, the sanme thing.

MR. RUBOTTOM But those weren't all central
reserves. Those was cash that was in various
departnental and subdepartnental --

THE WTNESS: R ght.
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1 MR. RUBOTTOM -- prograns.

2 THE W TNESS: Right, right.

3 MR. RUBOTTOM -- or accounts. | don't even

4 know what you call all the pieces.

5 THE WTNESS: Right.

6 MR, RUBOTTOM So you started with a listing of

7 entities within the university that owned pi eces of

8 that. | mean, you knew whose nobney it was you were

9 putting there.

10 THE WTNESS: And then it pretty nuch lost its

11 identity once it was in there, but everybody owned

12 shares. It was like a nutual fund.

13 MR, RUBOTTOM | understand. But how did you

14 track the shares? And how would you assign -- when

15 sonebody needed to cash out their share, how would

16 you reassign, because you didn't -- ny understandi ng

17 is there were only about two liquidations in that

18 period --

19 THE W TNESS: Right, right.

20 MR, RUBOTTOM -- of a total of around 20

21 mllion.

22 THE WTNESS: Right.

23 MR, RUBOTTOM And |'m assum ng that sone of

24 t hose departnents or subdepartnents needed sone of

25 their noney sonetines. So how would you re -- what
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process woul d you use to reallocate that?

THE WTNESS: | don't know. | don't know.

MR RUBOTTOM  Ckay.

THE WTNESS: | think Tracy coul d answer your
guestion there.

MR, RUBOTTOM kay. Do you renenber when the
regul ati on was anended in 2013? The BOG nade
specific reference to interest on E&G because
apparently sone universities may have been using
that interest for investnent gains for non-E&G
pur poses.

MR, GREENE: Wit for the question.

MR RUBOTTOM  For non- E&G purposes. Do you
recall that regul ation being expressed, that E&G
interest had to keep the E&G col or?

THE WTNESS: | recall it being expressed.
don't renenber reading the particulars, but | know
that when we started to allocate funds fromthe
real i zed gains, Tracy would be careful to make sure
that she was using -- | don't know how she did it,
whether it was on a percentage basis or what, but to
try to nake sure that she was using interest on
everything but E&G when we were trying to use those
for non- E&G type things.

MR, RUBOTTOM But Tracy was responsible for
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tracking all of those; is that right?

THE WTNESS: Right, right.

MR, RUBOTTOM | believe Christy or sonebody
delivered to Kathy or sonebody a spreadsheet with
about 15,000 rows of these various allocations of
t hose investnment funds.

THE WTNESS: | didn't see that.

MR. RUBOTTOM  Sone of them had negative
bal ances, sone of them had positive bal ances.

Wuld that, in your mnd, on the date of that,
that woul d have been the result of all those
al l ocations over the ten or so years that those
funds had been invested?

THE WTNESS: | didn't see that. | think | was
gone by the tinme she was doing that, so I'll take
your word for it.

MR, RUBOTTOM Did you ever review-- it's ny
under st andi ng you were the chief executive of
I nvest nent policy?

THE W TNESS: Ri ght.

MR, RUBOTTOM Did you ever review the accounts
that she was keeping as to whose noney was where?

THE WTNESS: Not at that |level, not at that
| evel .

MR, RUBOTTOM How did you allocate the
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earnings? | know you had four different pools. Dd
you share the earnings alike or did you allocate the
earnings to the funds that were appropriately in the
particul ar pool ?

Let's put it this way. Wuld everybody's noney
be spread over the pool pro rata?

THE WTNESS: Everybody's noney woul d have been
spread over the pool pro rata.

MR, RUBOTTOM  Ckay.

THE WTNESS: Yes. So what they received from
t he earni ngs woul d have been a cal cul ati on that
Tracy woul d have done, maybe with The Bogdahn G oup;
| don't know. But | know the intent was to try to
make sure whoever put the noney in, got an
appropriate anount out after the expenses for
running it and those sorts of things.

MR, RUBOTTOM Ckay. Did you have any
| ong-term plan on |iquidations and reallocations or
was that just all using cash to nake those kind of
real | ocati ons as peopl e needed their noney?

THE WTNESS: |If |I'm understandi ng the question
now, the |ong-term plan?

MR, RUBOTTOM  Yes.

THE WTNESS: The long-termplan was to build

up the unrealized gains to a point that we felt that
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we could wi thstand market drops and so forth w t hout
goi ng negative on the gains.

And when we got beyond that point, and we were
t hi nki ng about 15 or 20 mllion, if we got above
that point, then we could start thinking about
all ocating those to university needs, and we --

MR, RUBOTTOM So the goal would have been to
make sufficient security of the -- or surety of the
principal, that the principal is absolutely safe --

THE W TNESS:. Oh, yeah, right.

MR RUBOTTOM -- before you start w thdraw ng
funds to spend?

THE WTNESS: Right.

MR. RUBOTTOM  Ear ni ngs.

THE WTNESS: Right, precisely.

MR, RUBOTTOM Ckay. Do you know -- are you
famliar with a transaction in June of 2013 with
respect to 10.9 mllion realization of gains or
| i qui dation of sone kind?

THE WTNESS: | can't -- | knowit was -- at

the time | did. |'ve lost it now.

MR, RUBOTTOM (Okay. Did you ever discuss this

cash managenent strategy with other university CFGs?

THE WTNESS: | did, and nost didn't know --

were not famliar with what | was tal king about and
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there were -- very few were doing it. UF m ght have
been doing it.

And | did -- when we'd get the reports of the
earni ngs and everything, every tinme they would cone
in from The Bogdahn Group with their anal ysis of
what was going on, | would forward a copy of that to
the chair of the finance commttee. And | also
forwarded it to Bob Garvy, whether he was chair of
the conmmttee or not, because he was -- his
background was nore into that financial area, and |
know he had an interest in it.

So | always made sure that every tine | would
get a nonthly report or quarterly report of how
those funds were doing and what's going on, | would
send it to the chair of the finance commttee and
t he BOG

MR, RUBOTTOM Okay. Did you report regularly
to the finance commttee --

THE W TNESS: Yes.

MR, RUBOTTOM -- about the progress of the
fund and --

THE W TNESS:  Yes.

MR, RUBOTTOM -- would that be quarterly or
nmonthly or --

THE WTNESS: |t was not nonthly. It probably
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1 woul d have been quarterly. | don't renenber the
2 frequency. | knowit was not nonthly, but we did,
3 and that was one of our points that The Bogdahn
4 G oup did was to make sure that we were naking the
5 required reporting to the board. And that -- and we
6 had t he Bogdahn representative there, that were our
7 advi sors, present at the neetings to answer any
8 guestions that people m ght have.
9 MR, RUBOTTOM  Ckay.
10 THE WTNESS: |t m ght have been annually, the
11 nmore | think about it.
12 MR, RUBOTTOM Did anybody consult you at any
13 time before you left about attributing sonme of the
14 unrealized gains in the fund to repaynent of Trevor
15 Col bourn Hal | E&G?
16 THE WTNESS: It woul d have been a | ogi cal
17 thing to do.
18 MR, RUBOTTOM  But nobody consulted with you
19 about that?
20 THE W TNESS:. They m ght have been forwarded to
21 nme, but not consulted in that sense.
22 MR, RUBOTTOM | think on Septenber 20th at the
23 board neeting that they laid out, |I think Kathy laid
24 out a repaynent plan or schedul e that included about
25 13 or -- between 10 and 16 mllion in unrealized
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gains as part of the refunding nmechani sm

THE WTNESS: And that makes sense.

MR, RUBOTTOM | understand why it nmakes sense
econom cal ly and financially.

Were it didn't make sense was when people are
expecti ng E&G cash to be made whol e, because they
don't understand that sone of that noney is in the
I nvest nent pool. So people began to ask questions
about it. The auditor comrented on that particular
node of refunding.

Wul d you have expected that plan to be
devel oped by Kathy and Tracy during that Septenber
period when they were trying to figure out how to
repay?

THE W TNESS: Yes, yes.

MR, RUBOTTOM Ckay. Wuld you -- when you had
the liquidation, would you report that to the
finance conmmttee at the next neeting or would you
get approval beforehand or --

THE WTNESS:. Like | said, there were only two,
and | don't renenber the exact ones, who was
involved in it, but it was reported. Fromthen on,
if you |l ook at those reports now, they still show
even today where those two |iquidations occurred.

MR. RUBOTTOM R ght.
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THE WTNESS: So it was totally transparent in
that sense. | just don't renenber the -- the detai
of who was involved in doing it at the tine.

MR RUBOTTOM But you can understand why
peopl e woul d ask questions in light of the fact that
the university has taken the position that we can
refill a hole with this particular class of asset?

THE WTNESS: Sure. | don't see those as
hostil e questions at all.

MR RUBOTTOM | believe that category, when
they presented that, they showed E&G and they
preserved that share of earnings. They showed sone
federal funds.

What categories of federal funds would we have
in the investnment pool over a ten-year period?

THE WTNESS: | don't know.

MR, RUBOTTOM Have you ever been involved in
any federal audits questioning that we parked their
noney or anyt hi ng?

THE W TNESS: No.

MR. RUBOTTOM  Ckay.

MR. GREENE: Can we take a three-m nute break?

(Brief recess.)

MR RUBOTTOM Let's go back on the record.

Carine, you're next.
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1 BY M. MTZ
2 Q kay. M. Merck, is there anything el se you
3 think we need to know in order to conplete our
4 investigation about the know edge on the part of certain
5 enployees that E&G was bei ng used for construction?
6 A | think we, the enpl oyees, shared a common
7 understanding or a conmon belief that we were not doing
8 anything illegal. There was no -- no thought that what
9 we were doing was illegal, nothing intentional in that
10 regard. | just want to clarify that.
11 And that really brings ne to the four enpl oyees
12 that were -- are in the process of being termnated, if
13 they haven't already been. | just want to, on the
14 record, say how unfair | think that is. They didn't
15 deserve that.
16 They were, | believe, intended to divert
17 attention from people higher up in the chain. | think
18 the chairman and the president felt a need to show
19 action in response to the things, the negative things
20 that were being said, and they wanted to, for lack of a
21 better term to produce sonme scalps to show. And these
22 four people were on the receiving end of that unfairly.
23 | just --
24 Q Ckay. Thank you for that. [|If anything el se
25 cones to your mnd that would help us in our
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1 investigation, particularly involving the people who had
2 know edge of the use of E&G for capital projects, as
3 well as people who had the know edge that wasn't
4 permtted, would you be willing to put that in a sworn
5 statement or an affidavit for us?

6 MR. GREENE: Yes, we're cooperating. Bill was
7 | ooking to nme, but yes, we'll suppl enent.

8 M5. MTZ: Ckay. Thank you for that.

9 M. Merck, do you already know what you want to tell
10 the commttee on Tuesday?

11 THE WTNESS: No. | was just hearing from Don
12 a few mnutes ago or a few hours ago now, that |'1]|
13 probably be asked to nmake about a five-mnute

14 openi ng statenent.

15 MR. RUBOTTOM Likely not nore than that. |
16 think we could tal k about that off the record.

17 THE W TNESS: (kay.

18 MR. RUBOTTOM Carine, | do have a couple nore,
19 because, | think, of what she asked earlier.

20 Is there anything that -- that you think we

21 m ght not know about the know edge | evel of

22 Dr. Whittaker or any or all of the trustees with

23 respect to the matters that have created -- the use
24 of E&G funds for capital projects over the past six
25 years?
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THE WTNESS: M/ sense is that they were
informed in witing. They were infornmed orally.
Dr. Waittaker was even nore so inforned through
correspondence, reports, conversations with Tracy,
Christy and others in our various neetings.

| find it difficult to believe that there are
peopl e who are saying they were cluel ess about the
use of E&G funds or carryforward funds towards
Trevor Col bourn. That just astounds ne that people
woul d say they didn't know that.

MR RUBOTTOM | just lost ny train of thought
again. There was one nore | had.

Oh. | can't renenber if we asked you, have you
read the Bryan Cave report?

THE W TNESS:  Yes.

MR, RUBOTTOM Have you reviewed the exhibits
in that report?

THE W TNESS:  Yes.

MR, RUBOTTOM Is there anything in that report
you di spute?

THE W TNESS: Absol utely.

MR, RUBOTTOM Would you tell us what those
matters are?

THE WTNESS:. |[|'ve got sone notes here | nade,

hopi ng that you would ask ne that.
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MR. RUBOTTOM  Thank you.

THE WTNESS: Sone are minor and sone are nore
I mportant.

The first one that's just ne is page 7 says,
Merck took full responsibility for the decision to
use the E&G funds for TCH  That is a total
over st at ermrent .

My expression of responsibility was ny role in
what happened as the chief financial officer, not to
take on the responsibility for the general counsel,
for the president, for the provost, for the board,
for the BOG all those.

It was a narrow expression of mne, but they
continued to hammer on that full word that they
added as tine went on.

| felt Iike -- going back one page, page 6
refers to Bill Merck as a "key figure in all of the
decisions.”™ To ne, that just started off that
report with a bias that Bill Merck is going to be
| oaded up with everything that foll ows.

Page 7 says "the evidence does not support a
concl usi on that Col bourn presented an i nm nent
health or safety risk requiring emergency action."

I just want to say | totally disagree wth that and

I think that anybody that read the engineer's report
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woul d have to conclude that that was a dangerous
si tuati on.

And then page 7, he says, "nor does it support
the claimthat there was no other -- " alternative
use but "-- alternative but to use E&G funds." |
di sagree with that, too; that the suggestions that
he had about a couple of projects, they just weren't
practical or financially feasible to shift those
funds at that point. It's just not right.

And then page 7, too, he says at Merck's
di scretion "a new international student center”
used "perm ssible funds that could have been
applied," et cetera, et cetera. To refer to it as
an international student center makes it sound |ike
it's discretionary, kind of frivolous, when in fact
t he buil ding was an academ ¢ bui | di ng.

W had a contract with a conpany call ed
Shorelight to increase the nunber of internationa
students on canpus. And part of what they offered
comng in was to build the facility on our canpus if
we didn't have adequate facilities to handle it.
None of us wanted that. W did not want that. W
didn't want themto have a buil ding on our canpus.
So we and the board, we all decided we would build

an academ c building to house the acadeni c prograns
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and the academ c support functions for those -- all
I ncom ng students. So | thought that was
downpl ayi ng what that buil ding was.

Page 8, "W found no evidence that Merck, or
anyone acting at his direction, ever specifically
told the BOT that the source of funding for TCH was
E&G funds.” And | disagree, and we provided witten
docunents, and | think also the transcript where we
were answering Marchena directly disputes sone of
t hat .

Page 8 says "W found no evidence that Merck,
or anyone acting at his direction, ever explained to
the BOT that the funding of TCH was not permtted
under BOG regul ations and may | ead to adverse
consequences for the university.” On the surface,
that's true, but false in that I was not aware of
that particular regulation during the
deci si on- maki ng process.

Page 8. "Merck clearly understood that state
auditors mght find the project to be in violation
of the restrictions on the use of E&G funds."
That's, to nme, a mscharacterization. | thought it
woul d go agai nst the conventional use of
carryforward funds, but not a violation of a

specific restriction.
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On page 8, "Merck acknow edged on severa
occasions that he could not have disclosed the
rel evant risks to the BOI, because he knew the BOT
woul d not have gone forward with the project had he
done so." | think we address that in ny letter and
the one at Dr. Hitt's, too, that we were talking
about -- that we didn't believe it was going to be
-- it was not -- we didn't think it was illegal, to
start. W thought it was sonething that we could
address and handle, and we didn't want to distract
anybody fromthe maj or point which was we have a bad
buil ding that's going to hurt sonebody.

Page 9 says speak of Cark and Tant. Burby
accused them of m scharacterizing the allocations as
bei ng for deferred mai ntenance, and that is just
wrong, wong, wong. They followed the BOG
reporting guidelines.

Page 9. Speaking -- Burby was speaking of
Cark and Tant. "Their actions had the effect of
concealing the use of those funds for a construction
project.” No intent was there to conceal use. This
word was -- that "conceal” word was picked up by
Chai rman Marchena later, and | think M. Burby used
the phrase "the effect of" to sort of cover his

specul ati on that that was what was goi ng on.
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1 Page 9. This is not too major, but told by

2 Merck that he m ght draw an audit conmment which he
3 could handle. | didn't know | was doi ng sonet hi ng
4 that woul d be considered illegal, so, yes, | thought
5 | could reasonably handle it, talking with

6 reasonabl e peopl e.

7 Page 10. "Chase deni ed bei ng aware of any

8 restrictions on the use of E&G funds." M coment

9 Is: Like everyone el se.
10 Page 10, "We found evidence that ... Wittaker
11 recei ved vague and arguably m sl eadi ng" evi dence
12 "“about the source of funding for TCH from Merck and
13 others." That's just patently not true.
14 Page 10. "Perhaps nore inportantly, Wittaker
15 stated that he was not famliar wth restrictions on
16 the use of E&G funds, and we found no persuasive
17 evidence to the contrary."” Again, protect the
18 president; blanme Merck. As chief budget officer, he
19 was unfam liar, but Merck as CFO shoul d have been.
20 I am not buying all of that.
21 Page 10. "Whittaker recalled hearing Merck
22 state that the funding for TCH m ght |lead to an
23 "audit comrent,' which he said did not worry him
24 because he" -- Wiittaker -- "was not famliar with
25 state audits at the tine." A career in higher ed
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1 and the new president and he's not famliar with

2 state audits? That's difficult to buy.

3 Page 10 [sic]. "Wiittaker ... did not feel he
4 was in a position to challenge Merck because he

5 appeared to have the full confidence of the

6 president.” M response is Wittaker reported to
7 the president, as did I. The provost is a nunber
8 two position in the university. He couldn't

9 chal | enge ne?
10 Page 10. Let nme just skip that one.
11 Page 13. This is Burby. "There is no
12 avai |l abl e case |law or Florida Attorney General
13 opinions interpreting the BOG s regul ati ons during
14 the relevant period, and the BOG does not publish
15 any formal guidance." That's Burby talking. And
16 then -- and |I'msaying, and that is the evidence
17 that | should be conpletely aware, but no one el se?
18 And there was a proposed anmendnent that was
19 circulated in redline format for coment, and no
20 comments were received fromthe SUS institutions.
21 And that's -- okay.
22 And pages 13 and 14 goes into carryforward
23 funds specifically, finally having the sane
24 restrictions as annual E&G funds, "except where
25 expressly allowed by law." So why was there no
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1 mention of the statute referenced in our letter,

2 Section 1013.74 of the Florida statutes, which says
3 you can use E&G funds for calamty for a building

4 proj ect ?

5 Page 14. Under section three, Col bourn Hall

6 says by the late -- "By the late 2000s, it was

7 experiencing structural and ot her problens, sone

8 typical of a building of its age." By inserting the
9 phrase "sone typical of a building its age," it nade
10 the whol e sentence seem|i ke there was no energency.
11 | object to that.

12 Page 18. "Several participants in the budget
13 chats indicated that they believed E&G funds were

14 permtted to be spent on renovation and repair
15 projects. In fact, E&G funds nmay be used for this
16 purpose, but only up toalimt of $2 mllion
17 according to BOG staff. The budget chat
18 participants who were avail able for an interview
19 stated that they were unaware of the $2 mllion
20 l[limt." |, too, was unaware of the $2 nmillion
21 limt.
22 Page 20. "Gonzal ez stated that she understood
23 that E&G funds could be used for renovati ons and was
24 unawar e of any cap on the use of E&G funds for this
25 purpose.” | was of the sane m nd.
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Page 21. Specul ation by Burby that "It is
possi ble that Hitt, Merck, and others understood
that this authority allowed Htt to add Col bourn as
a capital project in the allocation docunent w thout
seeking further authorization fromthe board of
trustees.” That's -- that whole statenent is news
to me. For Burby -- this speculation on Burby's
part adds to some sort of a conspiracy theory that
he was trying to weave.

The transcripts on page 34, we've al ready
tal ked about those. That's where Tracy and |
explain carryforward in response to a question from
Chai rman Mar chena.

Page 34 [sic]. "Both Cark and Tant indicated
intheir interviews that they were unaware of the
specific regulation or law that restricts the use of
E&G funds for new construction. Rather, they said
it was just sonething they had | earned on the job."
And ny response is: M, too.

Page 39 was confusing. Quoting: "And in at
| east one instance, discussed bel ow, Merck" may have
-- "may have affirmatively m srepresented to them
the source of funding for the projects.” Wat
follows this theory of Burby's is a neeting attended

by several people |ooking at a docunent | did not
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prepare. | amnot sure what he was really tal king
about there.

Page 41, he was -- | think Burby was trying to
nmake a point that the building was not an energency
because he's -- he's saying Kernek's conments
regarding the building being safe for occupants for
at | east the next two years was what | believed to
be -- to further the false narrative that there was
no energency. It takes at |least two years to design
and replace a building, and the clock was ticking.
So for a while, it is safe, but it's onits way to
bei ng unsafe, and it's not that safe, even at that.

At page 46, Merck's conversation with Wal sh on
August 10th follow ng the August 7th neeting with
auditors, exit conference. | was still in shock. |
was di stressed that | was being accused of doing
sonething illegal. | was trying to address ny
feelings to Wal sh and ny regret for the concern that
was comng. | was trying to convey ny concern for
not expressing ny thought that we would get an audit
comment because that was, as | believed, a m nor
matter that | could address and didn't want to
di stract fromthe energency. The actual facts show
that we did disclose the funding source to the

board, regardl ess of what | was obviously
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communi cati ng poorly.

At page 47, at the Septenber 12th conversation
with John Pittman. That tw sted up the concern over
an audit comment for use of carryforward for a
project that is large with the funds thensel ves.
Record of events over the four years show that --
over the four years prior showed discl osure was

t here and not hi ng about the source of funds was

conceal ed.
And sonewhere, | don't recall the page nunber,
but there was an e-nmail, another one besides what

we' ve al ready tal ked about, referencing noving E&G
to the College of Medicine's endowrent. | think

t here's anot her one besides what we | ooked at, and
it mentioned the rule. And that was for an

endowrent, noving E&G to endowrent, which | thought

was not right. | did not connect that e-mail with
the T -- with the Trevor Col bourn project at all in
nmy m nd.

And that was supposedly proof that | knew about
it, when in fact that sanme e-mail was addressed to
me and Dal e Whittaker, and sonehow Dal e didn't
necessarily pick up on it, but I was supposed to
have. That, | thought, was fairly | udicrous.

But those are ny comments on the Burby report.
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MR, RUBOTTOM Let ne go back to the deferred
mai nt enance i ssue. We've had discussions with
Christy about those. | think she was responsible
for the fund conposition reports submtted to the
BOG

And here's -- here's the logical difficulty
that | have, and | would ask you to explain it.

| understand the first 8 to 10 mllion
commtted to the renovati on being placed under the
category of deferred mai ntenance. |In 2014, in the
spring board neetings, the board approved
construction of the new building, and there was no
active -- there was a desire to renovate the old
one, but that project had not been approved by
anybody yet. The board approved buil ding the new
bui |l ding. Gbviously, you had to put the people
somewhere before you could -- that's very clear
That's spring of 2014.

The August filing wth the BOG and sonewhere

in that tinmeframe, the provost and the president

commtted another $18 mllion to -- now what we have

is two projects pending, but certainly a $23 to
$26 million new building. There was 10 al ready

there; the 18 was al so put under the category of

deferred mai ntenance in August of 2014 when the only
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proj ect approved was a new buil di ng.

And no renovation that |'ve ever seen total ed
28 mllion. | think the highest nunber |'ve seen is
on the CIP's at 19, but | think your internal
budgets usually showed the renovation at 15 and
Trevor Col bourn Hall at 23, and that the 38 is
t here.

So I have a difficulty accepting any noney for
a new buil ding categorized as deferred mai ntenance.
So you al ready noved 10 under the category of
def erred mai ntenance, and the university was
planning in that fiscal year a novenent of another
18, but categorizing it as deferred maintenance.

Do you understand why that's confusing to ne?
Because that's a total of 28 mllion deferred
mai nt enance. There's no renovation ever proposed
that reached 20 mllion.

THE WTNESS: First, let ne just say that | am
sure Christy did not do that in an effort to concea
sonet hi ng or decei ve anybody.

| am confident that she did fill out that form
the way she thought she was supposed to, and naybe
there could have been sone other way to do it, but
there was no ill intent on her part doing that, and

it 1s just what it is now But there was no intent
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1 to conceal.

2 MR, RUBOTTOM Is it possible that the

3 di fferent conponents were not talking to each other?

4 That this capital -- informal capital budget that

5 you all kept working on in your budget group, that

6 maybe that wasn't communicating to this report

7 that's nade to the BOG to where there was any

8 ability to reconcile the different -- different

9 docunent s?

10 THE WTNESS: Let ne nake sure | understand

11 your question. Are you asking if you think there

12 was a communi cati on di sconnect between the budget

13 group and the people filling out the fornms as to

14 what we were doi ng?

15 MR RUBOTTOM  Yes.

16 THE WTNESS: And | think the answer is yes to

17 that.

18 MR, RUBOTTOM Okay. Wuld you al so suspect

19 maybe there was di sconnect between the peopl e that

20 built the master plan, the people that built the

21 capital inprovenent plan, the people that built the

22 annual capital budget?

23 THE WTNESS: Yes, yes. | would definitely say

24  that.

25 MR RUBOTTOM If -- if sonebody was to
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descri be the problemat UCF being culture, do you
think those type of elenments would be included there
in addition to the kinds of conmunications wth the
board, that whatever -- that any cultural problem
that contributed to this m ght be much broader than
the adm nistration and finance operation?

And we tal ked about training, how people were
educat ed.

THE WTNESS: That's what | was trying to --
["'mnot sure | would use the word "culture." |
think there is a |ack of formal training of sone of
these matters, and that lack of training | think
| eads to sonme of the m sconmunication probl ens that
we' re having between the departnents and with the
uncertainty about howto fill out the BOG fornms with
the information that we're trying to plug in there.

I think all of those elenents |led to sone
m sunderstanding in terns of interpreting docunents
and what was supposed to be bei ng done.

Dr. Whittaker referred to the admnistration
and finance as having a broken culture. It's not
broken. | think the culture there is strongly in
favor of trying to do whatever we can do to nmake the
students' experience the best we can. | think

that's a whole different thing than having
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1 conmuni cation issues that | think stemout of |ack
2 of training and under st andi ng.

3 MR. RUBOTTOM Carine, do you have anything

4 el se?

5 M5. MTZ: The only thing | have is, M. Merck,
6 we' ve been aski ng everybody who's been deposed to

7 agree to not discuss their deposition with anybody.
8 So that would include the questions that we've asked
9 and the answers that you' ve been providing. Do you
10 agree to do that?

11 THE W TNESS: Yes.

12 M5. MTZ: Okay. Thank you. That's all 1've
13 got .

14 MR. GREENE: |[|'ve got a few questions and |I'm
15 going to try to go fast.

16 CROSS- EXAM NATI ON

17 BY MR GREENE:

18 Q Bef ore today, you weren't given a chance to

19 respond to the accusations that have been nade agai nst
20 vyou, were you?

21 A No, | was not.

22 Q You coul d have spoken to M. Burby, but as I
23 read your letter to him you did not think he would be
24 an unbi ased audi ence, did you?

25 A Absol utely did not think he would be unbi ased.
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1 Q In fact, after reading his report, it is clear
2 to you and to others, isn't it, that he was, indeed,

3 biased, and had the answers he had to get before he even
4 Dbegan his investigation?

5 A Yes.

6 Q He attributed to you the same docunents to

7 attribute -- for exanple, that e-mail from Tracy, that
8 was sent to himthat refers to BOG regul ation 9.007, he
9 wused that to attribute a level of guilty state of m nd
10 to you, but absolved Wittaker who got the sane

11 regulation, didn't he?

12 A Yes.

13 Q And he ignored the fact that the E&G funding
14 sources, as M. Burby was told by Tracy and Christy Tant
15 and others before they were fired and had no reason to
16 not tell themanything other than the truth, he ignored
17 the fact that Dale Wittaker was intinmately involved in
18 the decisions to use E&G carryforward for capita

19 projects, didn't he?

20 A Ri ght .

21 Q Sol'mlittle bit surprised today when you're
22 given a chance to tell your story, that you're a little
23 less passionate than | would be. You have been accused
24 of doing everything but kidnapping the Lindbergh baby.
25 This is your chance to speak up, so |I'm goi ng
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1 to ask you sone pointed questions.
2 Did you purposefully violate any law, rule or
3 regulation while you were at UCF?
4 A Absol utely not.
5 Q Did you know of any statute, rule or |aw that
6 barred the use of E&G carryforward?
7 A No.
8 Q You have seen e-nails and things that referred
9 to regulation 9.007, but did you ever read that rule

10 itself before this --

11 A No.

12 Q -- matter began?

13 A No.

14 Q Did you connect that regulation to the Trevor

15 Col bourn project in any way?

16 A No.

17 Q If you had known that there was a statute that
18 barred the use of E&G carryforward to fund Trevor

19 Col bourn Hall, would you have recommended t hat?

20 A | woul d not have recommended it if | knew we
21 were breaking the |law, absolutely not.

22 Q Did you purposefully do anything wong, that

23 is, violative of arule or a statute or a regul ation or
24 sonmething you were told you should not do while you were

25 at UCF?
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1 A No.

2 Q Did you counsel anyone else to do so?

3 A No.

4 Q Did Trevor Col bourn Hall present a real

5 energency?

6 A It absolutely did.

7 Q Were you told by the engineers that people

8 Iliterally could die if the facade of that building

9 crunbled and bricks fell off of it while they were going
10 in and out?

11 A They didn't tell ne they could die, but | knew
12 they coul d because |'ve been around buildings that had
13 faulty brick, and I knew the conditions in that

14 building. In a heavy wind, you could have had an

15 aval anche of bricks cascading off the side of that

16 building, and anybody wal ki ng bel ow woul d have been

17  kill ed.

18 Q Did everyone that was involved in the

19 discussions concerning Trevor Col bourn Hall always agree
20 that there was an energency situation?

21 A Yes.

22 Q Did anyone other than M. Burby ever question
23 the fact that there was a real energency as confirned by
24 four different engineering firns?

25 A He was the only one.
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1 Q Did you feel as the person whose job it was to
2 try tofind a way to allocate limted resources to
3 fulfill the mssion of the university, that you had a
4 duty to the students, staff, and faculty who were at the
5 university?

6 A Yes.
7 Q Did you tell the trustees that there m ght be
8 an audit coment with respect to the funding of Trevor
9 Col bourn Hall?
10 A. In one of the neetings, | did.
11 Q There is no doubt in your mnd you told the
12 full board of trustees?
13 A | told the -- I"'msure it was the financial and
14 facilities commttee; whether the full board was there,
15 don't know, but actually, nost of the tine we had those
16 commttee neetings, the other nenbers were present.
17 Q Is there any doubt in your mnd that the board
18 nenbers who you gave your orientation talks to would
19 know what carryforward neant?
20 A They shoul d have, even though that was not --
21 carryforward has gotten a |l ot nore attention since this
22 latest audit. But |I'msure we tal ked about it, naybe
23 not with quite the enphasis we woul d today when we tal k
24 about it, but yes.
25 Q Is there any doubt in your mnd that when
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1 Marcos Marchena was told in 2014 that carryforward was
2 being used to fund Trevor Col bourn Hall, that he knew
3 what it nmeant?
4 A He knew what it neant.
5 Q Carryforward, as that termwas used by you to
6 the board of trustees, nmeant E&G didn't it?
7 A Yes.
8 Q You didn't have -- did you nake the decision to
9 wuse E&G carryforward to fund Trevor Col bourn Hall?
10 A I recommended things. | don't nmake the
11 deci sions.
12 Q Did you have the final decision nmaking
13 authority with respect to how E&G carryforward was used?
14 A No.
15 Q Who made the final decisions with respect to
16 the Trevor Col bourn Hall carryforward?
17 A Provost and the president.
18 Q Was general counsel aware that E&G carryforward
19 was being used to fund Trevor Col bourn Hal | ?
20 A. There is no question he was, because he was in
21 neetings where that was di scussed.
22 Q Did you expect the general counsel would advise
23 you if sonething that you recommended or an action being
24 taken by UCF was going to violate sone sort of rule or
25 regqgulation, is that sonething that you woul d expect
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general counsel would tell you?
A Absol utely woul d expect that.
Q Wul d you even -- do you think you woul d even

know t he questions to ask with respect to the propriety

1
2
3
4
5 of funding sources or is that sonething general counsel
6 should bring to your attention?

7 A Should bring it to ny attention. Like the

8 saying goes, | didn't know what | didn't know.

9 Q Did you bring the audit issue to the attention
10 of President Htt?

11 A Yes.

12 Q Did you bring the potential for an audit

13 comment to the attention of President \Wittaker?

14 A He was in neetings where it was di scussed, so
15 he had to know about it.

16 Q Was it -- was, in fact, the potential for an
17 audit comment with respect to Trevor Col bourn Hall

18 discussed in multiple neetings where Wittaker and Scott
19 Cole were present?

20 A Yes.

21 Q And was it al so discussed in neetings where

22 Marcos Marchena was present?

23 A Yes.

24 Q Now, the Trevor Col bourn Hall, Col bourn Hall

25 dilemm, would you agree that it was uni que for many
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1 reasons?
2 A It was totally unique.
3 Q Wy ?
4 A It's alittle bit longer answer. |'Ill try to
5 neke it short. But we were ina -- in atinme period
6 where the state -- the traditional state funds for
7 buildings had dried up. The buildings were conti nuing
8 to age. W were facing an energency situation, the
9 Ilikes of which I had not experienced in ny 47 years in

10 higher ed -- 46 years. And so it was a unique

11 situation, unusual.

12 Q So you agree it's unique for -- first of all,
13 because it was an energency that threatened the life,
14 health, and safety of students?

15 A Yes.

16 Q Did you ever have that situation before in your
17 career where sonebody said you need to do sonething to
18 this building or sonebody could get sick or die?

19 A Not to the extent of Trevor Col bourn Hall.

20 Q And was Trevor Col bourn Hall unique in the way
21 the project evolved froma mnor renovation to a nore
22 mjor renovation, to a renovation with a partial new

23 building and then to a total new buil ding?

24 A That was new in nmy experience.
25 Q And this -- this evolution of the project, was
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1 it ongoing for years?
2 A Yes.
3 Q Was Dal e Wiittaker there, even though not at
4 the beginning, there for nost of the evolution of that
5 project?
6 A Yes, he was.
7 Q He was there when it was a mnor renovation and
8 when it becane a major renovation and then when it
9 finally becane what it becane; isn't that true?
10 A. Yes, that's true.
11 Q And you had said earlier on that the provost
12 added $10 million to the Trevor Col bourn Hall buil ding.
13 Do you recall that?
14 A Yes.
15 Q The provost you referred to was Wi ttaker?
16 A Yes.
17 Q Was it Wiittaker's decision to add the
18 additional space to the new building that added $10
19 mllion to the price tag?
20 A He added scope to the building because it was
21 hiring additional faculty, and then the prices were
22 determned to be in the nei ghborhood of 10 million to
23 add that additional scope.
24 Q Is it accurate to say by the tinme it got to
25 that point, that Whittaker, assum ng you had these
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weekly budget chat neetings every week, discussing the
fundi ng sources for E&G that he was there at |least at a
hundred neetings where the funding source for Trevor

Col bourn Hall was di scussed?

A "Il put it this way. He was there at nunerous

neetings. | wouldn't want to make a count of them

And anot her thing that we did, we didn't neet
every week because sonetines he was not available. So
we woul d cancel the neeting because we wanted to nake
sure that anything that was discussed in a budget chat
neeting was in the presence of the provost.

Q So the neetings of the budget commttees could
occur w thout you, but they could not occur w thout
Provost Wittaker, could they?

A That was our -- our nodus operandi.

Q Was anyt hi ng ever conceal ed concerning Trevor
Col bourn Hall from Dal e Wi ttaker?

A No.

Q Was anyt hi ng concerning Trevor Col bourn Hall
conceal ed fromanyone internally wthin UCF?

A No.

Q Was anyt hi ng concerni ng Trevor Col bourn Hall
conceal ed fromthe board of trustees?

A No.

Q Was anyt hi ng concerning Trevor Col bourn Hall
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1 conceal ed from BOG?
2 A No.
3 Q Now, you were asked by M. Rubottom about sone
4 of the forns that were submtted. Dd you fill out the
5 forns yourself?
6 A No.
7 Q Did you fill out the formwhere the deferred
8 mai ntenance was reported or --
9 A No. I|'msorry.
10 Q -- where Trevor Col bourn funding was reported
11 as deferred mai ntenance?
12 A No.
13 Q Did you instruct Christy Tant or anyone how to
14 fill out that fornf
15 A No.
16 Q Do you believe she did it to the best of her
17 know edge and ability?
18 A Yes, | do.
19 Q Do you believe she did it based upon gui dance
20 that she got from BOG?
21 A Yes.
22 Q Do you think that this wonan was trying to do
23 anything illegal or imoral when she filled out that
24 fornf
25 A No. Enphatically, no.
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1 Q Tell me about your conversations with Wittaker
2 post-audit. Wat did he say to you and what did you say
3 to hinP
4 A He said that basically that he thought |I had
5 done the right thing, | had chosen the wong nethod to
6 doit; that I, not we, but |I would take sone heat for it
7 for a few nonths and then we could go on.

8 Q Now, Whittaker, did he ever tell you he was

9 surprised at the funding source for E&G when you were
10 having these post-audit conversations?

11 A No.

12 Q In fact, he knew what the funding source was
13 before the noney was spent, didn't he?

14 A Yes.

15 Q And he signed off on the allocation docunent,
16 didn't he?

17 A Yes.

18 Q So when he said you -- you did the right thing,
19 he did it, too, didn't he?

20 A. Yes. The inplication, though, was if heat

21 cones fromit, it was going to be ny heat, not his.

22 Q Have you ever been advi sed by anyone, other

23 than nme, that Dale Wittaker nade a comment or told a
24 group of people after you were term nated that he was
25 going to cone forward and tell the whole story about how
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1 this was an energency and UCF was doing the right thing,
2 but that he had been coached instead to find sonebody to
3 Dblanme so that UCF could nove on fromthis dilemma
4 quicker?

5 A The only deviation | would say from what you

6 just said was not soneone to blane, but nme to bl ane.

7 Q When Wi ttaker said you did the right thing but

8 by the wong nethod, he was the person that finally,

9 along with President Htt, on the allocation docunent
10 approved the nethod of funding of Trevor Col bourn Hall,
11 wasn't he?

12 A Exactly.

13 Q | want to talk to you about your conversations
14 with Dave Wal sh that are nentioned in the Burby report
15 and the other trustees where they say you essentially
16 admtted you did sonething wong and you had failed or
17 hid sonething fromthe board. Do you recall that part
18 of the Burby report?

19 A Absol utely, | do, clearly, because I was

20 shocked by it.

21 Q Did you hide anything fromthe board of

22 trustees?

23 A No, | didn't.

24 Q Did you tell M. Walsh that you hid anything
25 fromthe board of trustees?
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1 A If | recall correctly, I was trying to express
2 tohimthat | didn't bring up the audit report in a
3 board neeting to distract themfromthe major probl ens
4 we were having in the building, but that was not an
5 accurate statenent on ny part, even then, because we had
6 actually done that. W had brought it up in the
7 neetings.

8 Q Did you -- did you advise the board of trustees
9 that the funding source for Trevor Col bourn Hall was the
10 E&G carryforward?
11 A Yes.
12 Q Did you tell the board of trustees and/or the
13 chair of the facilities and finance conmttee that there
14 mght be an audit coment --
15 A Yes.
16 Q -- as aresult of that funding decision?
17 A Yes.
18 Q Did you think that if there was an audit
19 coment, that it would be sonmething that the university
20 woul d be unable to defend?
21 A. | thought we would be able to defend it,
22 absolutely would be able to defend it.
23 Q Did you say that you m ght receive an audit
24 coment, did you nean to say by that that we're going to
25 break a law or rule or regqgul ation?
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A No, no, | did not.

Q What did you nean?

A | nmeant that because we were using -- we were
into an area that was not conventional, we had not
received the historical funding fromthe state to cover
this kind of an event, we were charting newterritory,
that auditors would surely pick out a $38 million
expenditure in a way that was novel and flag it, and we
woul d have to respond to that.

Q Isn't it true that by recognizing that you're
probably going to get an audit conment about the Trevor
Col bourn project, that you knew fromthe very inception
that this was going to be closely scrutinized?

A Yes.

Q Wul d you have broken a rule or violated a
statute or regulation if you knew it was going to be
cl osely scrutinized?

A No.

Q Wul d you have violated a rule or regulation if
you didn't think it would get any scrutiny at all?

A No, no.

Q Did you m sl ead Dal e Wi ttaker about anything?

A No.

Q Did you mslead any of the board of trustees

about anythi ng?
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1 A No.
2 Q Did you trick Dale in any way?
3 A That's ludicrous. No, | did not.
4 Q From the very begi nning of his joining UCF,
5 isn't it true that Dale Whittaker threw hinself into
6 budget matters and tried to gain control over themto an
7 extent greater than the provosts that were before hinfP
8 A Yes.
9 Q Isn't it true he reactivated the university
10 budget conmttee and created the facilities budget
11 commttee just so that he could be nore apprised of and
12 know about the budget decisions?
13 A Yes.
14 Q And he was involved in the budget of the entire
15 university, not just the budget at the academ c |evel;
16 isn't that true?
17 A That's correct.
18 Q Let me show you what we'll mark as a conposite
19 [Exhibit 1.
20 MR. RUBOTTOM Can we go ahead and mark ours?
21 | don't think we've done that yet, that big group
22 t hat we gave you.
23 (Exhibit No. 1 was marked for identification.)
24 MR GREENE: So |'mgoing to show you what's
25 conposite Exhibit 2.
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1 (Exhi bit No. 2 was marked for identification.)
2 BY MR GREENE:

3 Q Is this just the type of information that would
4 have been submtted to Dale Wittaker on a weekly or

5 frequently periodic basis concerning budget natters at
6 UCF?

7 A The answer is yes.

8 Q And did the materials that were presented to
9 Dale Wittaker regularly, did they specifically refer to
10 E&G carryforward and what was bei ng done with that

11 source of funds that were avail able to UCF?

12 A Yes.

13 Q Do you believe that Tracy Cark was a

14 conpetent, honest, and capabl e enpl oyee at UCF?

15 A She was one of the nbst conpetent,

16 hard-working, honest people |I know.

17 Q Is there any doubt that she woul d have

18 regularly reported all the matters that concerned the
19 budget issue that were relevant to Dal e Wittaker?

20 A | have no doubt that she woul d.

21 Q Do you know of anyone that ever tried to

22 disguise that Trevor Col bourn Hall funding as deferred
23 i nt enance?

24 A Not deli berately disguise it, no.

25 Q You agree that there are problens as
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1 exenplified by Trevor Col bourn Hall that need to be
2 fixed, wouldn't you?
3 A | do. | would totally agree with that.
4 Q You agree there needs to be nore training and
5 better training at UCF?
6 A | think that's true for all 12 universities,
7 including UCF and the board of governors.
8 Q Do you agree that there needs to be better
9 comuni cation between the BOG and UCF?
10 A. There needs to be clear, nore discrete -- nore
11 discrete direction, yes.
12 Q Do you think it would be a preferable practice
13 that when the BOG was asked for witten gui dance so that
14 there could be a uniformsource of interpretation of
15 perm ssible uses of E&G do you think it would have been
16 preferable that Chris Kinsley and others woul d have
17 provided that guidance when asked?
18 A Certainly.
19 Q Do you believe that there needs to be better
20 comuni cati on between the board of trustees and perhaps
21 better education in the board of trustees concerning
22 budgetary matters that affect UCF and ot her
23 universities?
24 A Yes.
25 Q Do you think the blanme for all of those issues
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1 should be placed upon your shoul ders?
2 A No.
3 Q Did you intend to take the blane for everything
4 wong wth the systemwhen you said I'l| take
5 responsibility for this?
6 A No.
7 Q Did you resign because you felt sone
8 responsibility by virtue of your position with respect
9 to a decision that was obviously -- that people relied
10 upon your recommendation in making, and that in
11 hindsight m ght not have been the right thing?
12 A Repeat that.
13 Q Did you -- did you, by resigning, acknow edge
14 your responsibility and your willingness to take
15 responsibility for any role that you had in what
16 happened with respect to Trevor Col bourn Hall?
17 A Yes.
18 Q Did you intend to absol ve others who are your
19 peers or your superiors or wth other agencies, |like the
20 board of trustees, fromtheir responsibility?
21 A. That was not ny intent, and the word "full"
22 responsibility, that word, "full,” that was added | ater
23 was not ny intent.
24 Q The Burby report says there's a culture issue
25 at UCF, and he inplies that the culture was that people
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1 were scared to speak up because of the cabal that
2 consisted of you and Dr. Hitt, so that everybody --
3 everybody else, including President Wittaker, was just
4 scared to say anything. D d that sort of culture exist
5 at UCF?
6 A No, no, no. It was a very collegial culture
7 and we had no problens speaking with each ot her about
8 things we agreed with or disagreed wth.
9 Q Did Lee Kernek speak up when she disagreed with
10 things?
11 A Yes.
12 Q Do you think you could have shut her up if you
13 wanted to?
14 A "1l take that as rhetorical.
15 Q Did others speak up when they had probl ens at
16 UCF?
17 A Yes, yes.
18 Q Did you try did -- did you listen to them and
19 take corrective action if needed?
20 A | certainly did.
21 Q Did you ever try to dissuade criticism
22 discussion or any efforts to nmake sure everybody was
23 doing the right thing?
24 A No.
25 Q Wuld it, in your view, be nore of a
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1
2
3
4
5
6
7
8
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10
11
12
13
14
15
16
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comruni cati on and education and training issue that is
responsi bl e for what happened at UCF rather than a
cul tural issue?

A. | would, and | believe | said that earlier.

Q You were asked a |l ot of questions, and |I'm
confused about them because | don't know as nuch as you
and M. Rubottom about your investnent policy, your
| i qui dation of assets. WAs it your policy or was it
UCF' s policy?

A It was UCF' s policy as adopted by the board of
trust ees.

Q So this was sonething the board did, not Bill
Merck, just to be clear?

A Just to be clear, that was the board' s action.

Q You were asked about who was involved in
dealing with the auditors during the audit process in
2018. Do you recall that?

| believe you said it was Christy Tant and
Tracy C ark were probably the first --

A. Ch, vyes.

Q -- level of comrunication?

A Yes, yes.

(Exhi bit No. 3 was marked for identification.)
BY MR GREENE:
Q And as Exhibit 3, can you identify that as an
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1 e-mail that was sent -- e-mail that was exchanged
2 between you, Christy Tant, and Jeff Brizendine fromthe
3 auditor's office in April and May of 20187
4 A Yes.
5 Q And does Christy Tant tell the auditor
6 expressly on April 26, 2018, that the construction of
7 Colbourn Hall was fully funded fromcentrally held E&G
8 carryforward funds?
9 A Yes.
10 Q You -- you were asked did Whittaker ever
11 chall enge your decisions, and you said no. And | think
12 you -- you read that -- you heard that question in the
13 sense of did he object to things that you did nore
14 narrowWy than |I heard it.
15 So | want to ask you this. Wen you had to --
16 did you have to go before the budget commttee and ask
17 for budgeting for your division fromtinme to tine?
18 A Yes.
19 Q And did Dal e Whittaker rubber stanp all of your
20 requests?
21 A No.
22 Q In fact, wasn't there sone insurance issue for
23 which you had to fight to try to get funding for, and
24 Dale Wittaker really pushed back hard on it?
25 A |"mfuzzy on that, but |"'mpretty sure the
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1 answer is yes, it was.
2 Q Did Dale Wiittaker agree with everything you
3 said?
4 A. No, no. | had sone other requests that were --
5 that | thought were pretty inportant that were turned
6 down.
7 Q You know t hat Wittaker knew that
8 carryforward -- that the carryforward was Trevor
9 Col bourn Hall cane from E&G don't you?
10 A Yes.
11 Q You' re not guessing at that?
12 A | am not guessing at that, no.
13 Q And you' re not guessing that Marcus Mrchena
14 knew, are you?
15 A No, |I'm not guessing, no. They knew.
16 Q You were asked if the provost had approval
17 authority over capital projects.
18 The final approval authority, at least within
19 UCF, actually rested exclusively wth the provost and
20 the president as far as the use of carryforward for
21 capital projects was concerned, didn't it?
22 A Correct.
23 Q The al | ocati on docunents for E&G carryforward
24 were signed by the president and the provost; right?
25 A Ri ght .
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1 Q Not by you?
2 A Not by me. | don't believe they are even
3 copied to ne.
4 Q Tell me nore about the four people who were
5 fired, or whatever happened to them that Wittaker said
6 were fired at UCF. Wiy do you think they were treated
7 unfairly?
8 A | think they were treated unfairly as a
9 snokescreen, as a way to deflect attention fromthe
10 provost and the chairman -- yeah, fromthe president and
11 the chairman, rather. | think they were -- they were
12 just sacrificed to divert attention fromtheir story
13 that they didn't know anyt hi ng.
14 Q You didn't know the | aw concerning the
15 prohibition against the use of carryforward for new
16 buildings, did you?
17 A No.
18 Q It appears Dale Wittaker didn't know because
19 he never told you about that when you were discussing
20 the use of carryforward for Trevor Col bourn Hall, did
21 vyou or did he?
22 A No, he didn't.
23 Q Scott Cole was aware that E&G carryforward was
24 being used for Trevor Col bourn Hall, wasn't he?
25 A Yes.
Orange Legal

800-275-7991


http://www.orangelegal.com

Investigative Hearing

MERCK, II, WILLIAM F. 173
1 Q He never told you it was wong, did he?
2 A He did not.
3 Q Mar cos Marchena, who was an experienced
4 construction |awer, he never told you it was illegal or
5 wong in any way, did he?
6 A No, he didn't.
7 Q Do you know why Burby would go out of his way
8 to find that these four enployees that were under
9 everybody |I just nanmed in the UCF hierarchy, that they
10 sonehow knew, but that Wi ttaker and others didn't?
11 A I think there was an objective when that whole
12 Burby report was comm ssi oned, and whether it was
13 witten or -- well, it was not witten, certainly, but
14 unwitten, and that was to protect the president.
15 Q Did you ever hear of the "Save the Dale"
16 canpai gn?
17 A Yes, | did.
18 Q What did you hear about that?
19 A | just heard that when Dale Wiittaker was a
20 candidate for a presidency at lowa State, there was an
21 interest in not letting himleave UCF, but to stay and
22 becone president.
23 And so there was conversation anong board
24 nmenbers and others about let's save Dal e, keep him here.
25 Q Did you ever get the sense that one of the
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1 primary proponents behind that nove to "Save the Dal e"
2 was Marcos Marchena?

3 A Certainly involved in it heavily.

4 Q Did you ever get the sense that -- that Marcos
5 Marchena was behind that so strongly because he felt

6 that he mght have a little nore control over Dal e than
7 he had over Dr. Htt?

8 A That woul d be speculation on ny part, but it

9 would be speculation that | woul d endorse.

10 Q You were asked about Marcos Marchena and sone
11 of the things that he did at UCF. He was trying to get
12 an ever-expanding role over capital projects at UCF,

13 wasn't he?

14 A Yes.

15 Q He was trying to bring in sone of the people he
16 worked with at the Olando Airport and bring themin to
17 sone level of involvenment with the adm nistration of

18 construction projects at UCF?

19 A That was an inpression | had, and | know t hat
20 he was very interested in having these owner's

21 representative type conpani es cone in and nanage our

22 projects for us.

23 Q And Lee Kernek and you had di scussi ons about
24 Marcos Marchena's efforts to bring in OARs, didn't you?
25 A Yes, yes.
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1 Q And di d Marcos Marchena conpl ai n about Lee
2 Kernek when she brought the efforts of Marcos Marchena
3 to the attention of President Hitt and objected to thenf
4 A Say that agai n now?
5 Q Did Marcos Marchena conpl ain about Lee Kernek
6 when the she resisted his efforts to bring in OARS?
7 A He had conpl ai ned about her before and after,
8 so that didn't help, the resistance to OARs, which |
9 didn't think was a good idea, either. Qur projects were
10 too sinple to handle the extra overhead of an OAR
11 Q Did you have sone concern that Marcos Marchena
12 was trying to bring in some of his cronies fromthe
13 airport so that they could nmake noney on the back of UCF
14 when their services really weren't needed and woul d have
15 added a |l ot nore noney to the UCF budget probl ens?
16 A That woul d be specul ation on ny part, but |
17 would not disagree with that specul ation.
18 Q Did you ever tell Scott Cole or Trustee Wl sh
19 or anybody else that you had lied to the board of
20 trustees?
21 A No.
22 Q Did you ever tell themthat you had conceal ed
23 anything fromthe board of trustees?
24 A They interpreted ny --
25 Q Forget how they interpreted. D d you --
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1 A No.
2 Q -- ever tell themyou conceal ed anything from
3 the board of trustees?
4 A No, no, no.
5 Q Did you ever lie to or conceal anything from
6 the board of trustees?
7 A No.
8 Q Tell me again, what is it you were trying to
9 explain to Trustee Wal sh when you had these
10 conversations about the audit comment and your feeling
11 of enbarrassnent and renorse at what was goi ng on?
12 A Well, | obviously felt bad about what was going
13 on, no question about that. And | wanted those guys
14 that | had respect for to understand, first, why we were
15 doing what we were doing, the safety, trying to protect
16 students, faculty, and staff from harm
17 And that | had not gone into great depth about
18 the potential for an audit comment in a neeting where we
19 were discussing sone of those things, although we did
20 actually doit. But | didn't want to nmake a big dea
21 out of the audit comments, which | thought were -- would
22 have been a very nanageabl e conment to deal with, when |
23 was not aware that it was sonething illegal.
24 Q Let's swtch gears. The term-- strike that.
25 The board of trustees at UCF was specifically
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told, at |east in sone verbal reports and/or sone

witten docunents, that E&G carryforward was bei ng used

for Trevor Col bourn Hall. Do you agree?
A Yes, | agree.
Q And in sonme of the slides and things we' ve

seen, the nore general term nonrecurring or UCF
i nternal funds, things of that nature, were used. Are
you aware of that?

A Yes.

Q Was there any -- ever any effort to use those
terns to conceal in any way --
No.

-- the fact that E&G was bei ng used?

> O »

No.
Q Do you know who prepared those slides and

t hi ngs, which departnent it was? Wuld that have been

facilities and finance or would it have been budget? Do

you know who prepared those things for the trustees?
A Dependi ng on the project, but typically it

woul d have been finance and accounting in conjunction

wi t h what ever project was being presented. So there

woul d often be a joint effort on the preparation of the

form the subject expert, and then sone of the F&A fol ks

woul d be involved with the funding source.

VR. RUBOTTOMV Excuse ne, for clarification.
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1 think you nentioned slides? And | don't know if
2 you're tal king about some of the facilities reports
3 that were made. He's tal king about forns, which
4 sounds |i ke he's tal king about the capital
5 | mprovenent pl an.
6 MR. GREENE: [|'mtal king about the slides and
7 the presentations that were made annually to the
8 board of trustees where the terns "nonrecurring" are
9 used.
10 BY MR GREENE:
11 Q Do you know who prepared those slides and
12 things? Wuld that have been --
13 A Not specifically.
14 Q -- Lee Kernek's division?
15 A Not specifically, but it wasn't ne, | know
16 that.
17 Q Did you ever direct anybody as to howto fill
18 out those?
19 A No.
20 Q What to put on those slides for information?
21 A No, no.
22 Q Did you instruct all of those bel ow you to be
23 open and honest and try to answer as conpletely as they
24 could any questions or requests for information that
25 they received fromthe trustees?
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A O course, for sure.

Q Was Trevor Col bourn Hall in the reports that
were submtted to the state, as far as you know, were
those -- were the sane reports submtted to the state
for Trevor Col bourn Hall as woul d have been subm tted
for other, simlar projects?

A Yes.

Q Was the sane process and procedures foll owed

for Trevor Col bourn Hall, the reporting process --
A Yes.
Q -- the sane?
A Yes.

Q Was anyt hi ng understated or conceal ed or
pur poseful 'y hi dden?
A No.

MR. RUBOTTOM  Chuck, 1've got a long way to
drive and she has a lot to type up in the next few
days, so if we could bring it --

MR. GREENE: This will be it. Done, sorry.

(Exhibit No. 4 was marked for identification.)

BY MR GREENE:

Q Is Exhibit 4 a list of the other projects as
far as you know that were identified by UCF post-audit
that invol ved questionabl e uses or uses of E&G t hat

shoul d be | ooked into further?
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A Yes.

Q Are you aware that Beverly Seay has said that
In connection with the dism ssal of the four term nated
UCF enpl oyees, that these projects were the sane peopl e,
sane -- sanme process, sane pattern, same trickery,
essentially, as was attributed to themw th respect to
Trevor Col bourn Hall?

A No.

Q Are you aware of that comment?

A I've heard it, and | disagree with it totally.

Q Were the -- were these other projects
conpletely different from Trevor Col bourn Hall?

A Yes, they were.

Q Did anyone ever say that there m ght be an
audit comment or sonething m ght be made with respect to
any of those other projects?

A No.

Q Were different people involved in approving and
overseeing those projects than were involved with Trevor
Col bourn Hal I ?

A There was an overlap with the budget commttee
and budget chats and things like that, but all these
proj ects have their own individual identities and there
were different subject experts on all of them so they

were handled differently. You cannot conpare this |ist
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1 wth the Trevor Col bourn Hall business.
2 Q And at |east with respect to nost of those
3 projects, Dale Wittaker was involved in approving all
4 of them wasn't he?
5 A Virtually all
6 Q And are sone of those actually the -- was Dale
7 Wittaker intimately involved in a few of those
8 projects? Were these his babies, so to speak?
9 A Yes, yes.
10 MR. GREENE: That's all we have.
11 So we'll waive reading for purposes of
12 expedi ting.
13 And Don, do you agree that | haven't had the
14 opportunity to do a full cross-exam nation that |
15 woul d do, so that nobody can use this in other
16 litigation? It would essentially remain open?
17 MR. RUBOTTOM | woul d agree, yes.
18 MR. GREENE: Thank you.
19 THE REPORTER: Can | confirmthat you want this
20 transcript as soon as possi bl e?
21 MR. RUBOTTOM  Yes.
22 (The deposition was concluded at 5:23 p.m)
23
24
25
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STATE OF FLORI DA:
COUNTY OF ORANGE:

I, Emly W Andersen, RVMR CRR FPR, Stenograph
Short hand Reporter, certify that WLLIAM F. MERCK, I1,
personal | y appeared before nme on February 16, 2019 and
was duly sworn.

W TNESS ny hand and official seal this 16th day of
February, 2019.

Identification:
Pr oduced I dentification
Florida Driver's License

Emidly W, Hudersen

EM LY W ANDERSEN,

Notary Public State of Florida
Commi ssi on No. GG 258112
Expires COctober 14, 2022
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WLLIAMF. MERCK, I1; that the review of the transcript
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181, inclusive, are a true and conplete record of ny
st enogr aph not es.

| further certify that | amnot a relative or
enpl oyee of any of the parties, nor aml| a relative or
counsel connected with the parties' attorneys or counsel
connected with the action, nor am| financially
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REPORT No. 2008-104

AUDITOR GENERAL

DAVID W. MARTIN, CPA

UNIVERSITY OF CENTRAL FLORIDA
Operational Audit

SUMMARY

Our operational audit for the fiscal year ended
June 30, 2007, disclosed the following:

Finding No.1: The University assessed an
administrative  service charge for certain
international students without specific legal
authority to do so.

Finding No.2: The University’s office supply
store, Office Plus, extended credit to
nongovernmental entities, contrary to Article VII,
Section 10 of the Florida Constitution.

Finding No.3: The Univetsity’s conttols over
parking petmit collections needed improvement,
including the development of written procedutes
for Patking Services employees.

Finding No.4: The University overpaid an
employee by a total of approximately $100,000
due to the failure to enforce the specialized terms
of the employee’s written compensation
agreement.

Finding No.5: The University’s competitive
procurement threshold exceeded the limit
established by the Board of Governots.

Finding No. 6: Travel teimbursement vouchers
for travelers who received travel advances were
not always submitted in a timely manner.

Finding No.7: The University paid taxes on

cell phone services for which it was exempt.

Finding No.8: The Univetsity needed to
improve its procedures for determining insurable
values for buildings, and the University’s written
insurance policies and procedures did not

address the level of insurance coverage to be
maintained or the method to be used to
determine insurable values.

Finding No.9: Noncompliance with grant
tequirements caused delays in receiving Federal
gtant funds, which resulted in the University
forgoing interest earnings.

Finding No. 10: The University made $7.4
million of loans to the UCF Athletics Association,

Inc., a University direct-support organization,
without specific legal authority to do so.

Finding No. 11: The University transferred
approximately $13 million of student athletic fees
to UCF Athletics Association, Inc., contraty to
Section 1009.24, Florida Statutes.

Finding No. 12: The University transferred $2
million of State matching funds received under
the 215t Century World Class Scholats Program to
the University of Centtal Florida Foundation,
Inc., without specific legal authotity to do.

Finding No. 13: Several University Board of
Trustees members and employees did not timely
file their 2006 calendar year statement of financial
interests with the Flotida Commission on Ethics.

BACKGROUND

The University is a sepatate public instrumentality that
is part of the State university system of public
universities.  The University Board of Trustees
(Trustees) consists of 13 members. The Governor
appoints 6 citizen members and the Board of
Governors appoints 5 citizen members.  These

members are confirmed by the Florida Senate and
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serve staggered terms of five years. The faculty senate
chair and student body president also are members.
Trustees who served during the audit period are listed

in Appendix A of this report.

The Board of Governors establishes the powers and
duties of the Trustees. The Trustees are responsible
for setting policies for the University, which provides
governance in accordance with State law and Board of
Governors’ Regulations. The Trustees select the
University President and the State Board of Education
ratifies the candidate selected.  The University
President serves as the executive officer and the
corporate secretary of the Trustees and is responsible
for administering the policies prescribed by the

Trustees for the University.

The President of the University during the audit
period was Dr. John C. Hitt.

The results of our financial audit of the University for
the fiscal year ended June 30, 2007, will be presented

in a separate teport.

An examination of expenditures of Federal awards
administered by the University under contract and
grant agreements to finance specific programs and
projects is included in our Statewide audit of Federal
awatds administcred by the Statc of Florida. The
results of that audit, for the fiscal year ended June 30,

2007, will be presented in a separate report.

FINDINGS AND RECOMMENDATIONS

maintaining information on international students and
exchange visitors in the United States. SEVIS is
administered by the Student and Exchange Visitor
Program, US.  Immigraton and  Customs
Enforcement, Department of Homeland Security.
The reporting of this information is required by Title
8, Section 1372, United States Code. Since inception
through June 30, 2007, the University had collected

$185,250 related to this fee assessment.

The University may only assess fees and charges as
specifically authorized by law, and there exists no
specific legal authority authorizing the University to
assess the above-noted administrative charge. In
tesponse to a similar finding in audit report No.
2006-052, the University President indicated that the
service charge was assessed pursuant to Section
1009.24, Florida Statutes, and subsequently authotized
by the Board of Governors and, therefore, is
authorized pursuant to Article IX, Section 7 of the
Florida Constitution.  However, neither Section
1009.24, Florida Statutes, not Article IX, Section 7 of
the Florida Constitution, specifically provide for this
service charge, nor does specific authority exist
granting the Board of Governors the power to

approve such a charge.

Recommendation: The University should
ensure that students are only assessed fees and
charges that are clearly authotized by law.

Finding No. 1: International Students Service
Charge

On September 23, 2004, the University Board of
Trustees approved the establishment of a service
charge to be paid by certain international students.
Effective for the Fall 2005 term, the University began
assessing F-Visa and J-Visa degree secking students
$50 per semester to cover University administrative
costs incurred in connection with reporting certain
information to the Student and Exchange Visitor
Information System (SEVIS), a web-based system for

Follow-up to Management Response

The President, in response to this finding, indicated that the
service  charge  was  assessed  pursuamt  to  Section
1009.24(13)(m), Florida Statutes, and we were subsequently
provided information indicating that the University had used
revenses generated from the fees to cover administrative costs
incirred in connection with reporting information to SEVIS.
However, it is not apparent how a Jee assessed on a per semester
basis could equate lo the actual administrative costs incyrred for

each particular student.

The President, in response 1o this finding, also stated that the
service charge was subsequently authorized by the Board of
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Governors and, therefore, is now authorized pursuant to Article
IX, Section 7 of the Florida Constitution. However, Article
IX, Section 7 of the Florida Constitution, does not specifically
provide for this service charge, nor has the Board of Gavernors
adopted a Rule approving such a charge as required by Section
1001.706(1)(b), Florida Statutes.

Finding No. 2: Office Supply Store Collections

The University’s office supply store, Office Plus, was
established as an auxiliary operation to provide office
supplies primarily to University departments and
students. Office Plus maintains a limited inventory of
goods for resale and utlizes a private office supply
vendor as its primary supplier. The Office Plus
website includes a link to the vendor’s on-line catalog
and a request form for access to use the on-line
catalog. Office Plus then provides the customer with
an ID and password. When orders are placed via the
on-line catalog, the goods ate delivered to the
requesting department and Office Plus is billed.
Office Plus makes payment to the vendor then bills
the requesting department. Sales during the 2006-07
fiscal year totaled approximately $1.6 million.

Our review of Office Plus collections disclosed that
nongovernmental entities! had placed orders with the
vendor via the Office Plus website. Office Plus paid
the vendor, then billed these entities. We obtained a
receivables report from University personnel as of
June 25, 2007, that listed credit sales of approximately
$50,400 to nongovernmental entities duting the
2006-07 fiscal year. Of this amount, approximately
$16,100 remained outstanding, some as much as 353
days old, on June 25, 2007. The extension of credit to
nongovernmental entities is contrary to Article VII,
Section 10 of the Florida Constitution, which
prohibits governmental entities (including universities)
from extending credit to any corporation, association,

partnership, or person.

! Nongovernmental entities included food and management
vendors that operated on campus and several University
direct-support organizations.

Recommendation: The Univetsity should
discontinue the practice of extending credit to
nongovernmental entities putchasing supplies
from the Office Plus store.

Eollow-up to Management Response
The President, in response to this finding, cited aunthorities that
involve the sale of real property on an installment basis with a
Jirst morigage being retained and impact fees or taxes being
collected on an installment basis. As noted in AGO 8§2-58,
cited by the University, such credit sales are appropriate only if
“no additional obligation is placed upon the city and there is no
assumption by the city, either directly or indirectly, to pay a debt
of a third party nor any public property is placed in jegpardy by
the defantt of such parpy.” See also AGO 9041,

The President, in response fo this finding, also indicated that
billing nongovernment entities for supplies purchased is similar
to billing students for twition and fees. Section 1009.27,
Florida Statutes, authorizes the University to defer student
tustion and fees, and provides for measures to be taken if the
University is unable to collect the deferred fees; however, no such
Statulory authority exists regarding extension of credit fo
nongovernmental entities. The University’s extension of credit
to nongovernmental entities for supplies purchased from its office
supply store wonld result in a loss of University funds if the
oredit sales to nomgovernment entities resulted in a defanlt.

Therefore, such installment sales are inappropriate and contrary
to Article V11, Section 10 of the Florida Constitution.

Finding No. 3: Parking Permit Collections

Section 1009.24(13)(p), Florida Statutes, authorizes
universities to sell parking permits to its faculty, staff,
and students.  According to University records,
parking permit sales totaled approximately $3.5
million for the 2006-07 fiscal year. Priot to acquiring
parking permits, vehicles must be registered on-line
through the University’s Parking Services Department
(Patking Services) permit ordering system, whereby
permits may be purchased using a credit card.
Permits may also be obtained in-person at the Parking
Setvice’s office with a credit card, cash, or check. As

similarly noted in our audit report No. 2006-052, our
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review of the University’s controls over parking
permit sales disclosed that such controls needed

improvement, as follows:

» Wiritten procedures had not been developed
to document the specific functions and duties
required to be performed by Parking Services

employees.

» Although parking permits are prenumbered
and each cashier is allocated an allotment of
permits, a log is not maintained documenting
the allocation of permits to the respective
cashiers to fix responsibility for the permits

issued.

»  Procedures were not petformed to account
for parking permits sold, voided, and
on-hand. Permits sold were not individually
documented in the daily collection records
and were not reconciled to the prior day’s
sales or inventory on hand to ensure proper
accountability for parking permit fee

collections and the actual permits.

» 'Transfer documents were not used to
evidence the transfer of responsibility of
collections from cashiers to supervisors.
Without  proper  transfer  documents,
tresponsibility for collections cannot be fixed

to one individual should a loss occur.

only 30 percent of his normal pay. However, during
the 2007 calendar year the employee was paid 100
percent of his salary during this time petiod, resulting
in salary overpayments totaling approximately $12,500
for 283 hours.

According to University personnel, the ovetpayments
occurred due to oversight, but the situation had been
corrected.  Subsequently, the employee repaid the
University for the overpayments related to this time
petiod; however, University personnel determined
that approximately $87,700 was owed by the
employee for similar salary overpayments related to
calendar years 2001 through 2006. In accordance
with University policy, a repayment schedule has been
established whereby the employee is to repay the
amount owed over a time period similar to that during
which the overpayments occurred. The repayment
schedule provides for monthly payments of $609.08,
the last payment being due in March 2013. However,
the University did not document the repayment
arrangement in a formal written agreement signed by
the employee. Such an agreement, which should
address the employee’s obligation should he tetminate
employment with the University prior to the last
scheduled payment date, would enhance the

University’s ability to collect the amount owed.

Recommendation: The University should
develop and implement written procedures for
Parking Services employees. Such procedures
should require that all parking permits sold,
voided, and on hand be accounted for in a timely
manner, and all transfers of collections be
evidenced by signed transfer documents.

Recommendation: The University should
sttengthen procedures to prevent overpayments
of this nature in the future, and should document
the repayment arrangement in a formal written
agreement.

Finding No. 5: Competitive Procutement

Finding No. 4: Employee Compensation

Our test of employee compensation disclosed
overpayments to an employee. The employee’s
compensation agreement stipulated that the employee,
for a specified time period during which the employee

was engaged in outside employment, would receive

Pursuant to Section 1001.74, Florida Statutes, each
university board of trustees may adopt rules to
exercise its powers, duties, and authority as granted by
law. However, such rules must be consistent with
State Board of Education Rules adopted by the Board
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of Governors? (referred to as the Board of Governors

Regulations).

As similarly noted in our report No. 2006-052,
University of Central Florida Regulaton 6C7-7.130
requires that purchases of commodities or services in
excess of $50,000 be awarded pursuant to competitive
solicitation. However, during the 2006-07 fiscal year,
this Regulation was in conflict with Board of
Governors Regulation 6C-18.045, which provided for
a competitive solicitation threshold of $25,000.

According to BOG staff, they are in the process of
developing  proposed regulations setting the
competitive solicitation bid threshold at no lower than

$50,000, and plan to present them for BOG approval

have been recorded or advances in excess of costs

returned, if applicable.

Recommendation: The Univetsity should
enhance its procedures to ensure the timely filing
of travel reimbursement vouchers.

Finding No. 7: Cellular Telephones

Recommendation: The Univetsity should
ensure that its procurement policies are
consistent with Board of Governors Regulations.

Finding No. 6: Travel Reimbursements

The University provided cellular telephones (cell
phones) to many of its employees for use in
performing their duties. According to University
records, approximately 830 cell phones were assigned
to University employees at the time of our review in
March 2007. Expenses for cell phone usage totaled
approximately $460,000 for the 2006-07 fiscal year.

Although the University is exempt from cettain
Federal, State, and local taxes on telephone services, it
was billed for, and in some instances paid, such taxes

on cell phone billings during the 2006-07 fiscal year.

Pursuant to the University’s Travel Manual, a traveler
receiving an advance is required to propetly complete
and submit a voucher for teimbursement of travel
expenses, including the portion relating to the travel
advance, within ten working days of the traveler’s
return to headquarters. In addition, if advanced funds
are in excess of the actual reimbursement due the
traveler, the excess must be reimbursed to the

University within ten working days.

Our test of 30 travel reimbursement vouchers
disclosed 15 such vouchers, related to travel advances
totaling $35,249, that were not submitted within the
ten-day requitement. These vouchers were submitted
from 13 to 81 days late. A similar finding was noted
in out report No. 2006-052. When travelers do not
timely complete travel reimbursement vouchers, the

University has limited assurance that all travel costs

2 Pursuant to Section 1000.01(5)(2)2., Florida Statutes, all
rules of the former Board of Regents became State Board
of Education rules. Such rules were adopted by the Board
of Governors by resolution on January 7, 2003.

Recommendation: The University should
request that cell phone service ptoviders remove
exempt taxes from the University’s bills, and seek
credit for exempt taxes pteviously paid.

Finding No. 8: Insurance Coverage

The University obtains insurance coverage for
buildings and inventoried equipment through the
Florida Department of Financial Setvices, Division of
Risk Management (Division). The Division annually
provides universities with certificates of coverage, and
the universities are responsible for notifying the
Division of needed changes to insurable values shown
on the certificates of coverage. Premiums are
primazily based on the total insurable value of all
university buildings and other property shown on the

insurance certificate.

The Division has developed a valuation method that
includes a matrix of cost factors used to arrive at the
actual cash value (ACV) of the building. A university

may use the Division’s valuation method, or an
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alternative method, to determine the insurable value.
If a university elects to show on the insurance
certificate an insurable value that is lower than the
ACV, in the event of a loss, the university would be
covered up to that amount, rather than the ACV.
However, according to Division petsonnel, the ACV
is the maximum coverage provided by the Division.
Therefore, a university’s insurable value, as shown on
the insurance certificate, should not exceed the ACV
because to do so would result in the university paying
additiona] premiums without receiving coverage
beyond the ACV. Universities may opt to purchase

additional commercial insurance coverage in excess of

the ACV.

As of June 30, 2007, the University owned 146
buildings costing approximately $590 million. Our
analysis of insurance coverage obtained for fiscal year
2006-07 for 29 University buildings disclosed the
following:

» For 18 of the 29 buildings, the insurable
building value was significantly less than the
replacement value. It is unclear as to whether
the level of coverage for these buildings was
consistent with the University’s insurance
philosophy as the University’s written policies
and procedures did not address the level of
insurance coverage to be maintained or the
method to be used to determine insurable

values.

» For 2 of the remaining 11 buildings, the
insurable building value was more than the
ACV. The excess amounts were $1.9 million
and $1.6 million, respectively. In these
instances, the University paid higher
premiums than it would have had it used the
ACV, but without benefit of additional

insurance coverage.

In response to a similar finding in our report No.
2006-052, the University’s President indicated that an
insurance and risk management firm had been hired

to review the University’s insured building values and

had determined that five buildings analyzed were
underinsured by an average of 31 percent. The
President further indicated that the firm was going to
develop a procedure whereby University personnel
would review the insured values of new and existing
University buildings. However, in response to our
request for documentation evidencing implementation
of such procedures, we were advised that currently
new buildings are being analyzed for proper coverage,
and that other alternatives for valuation and coverage

are being examined.

Recommendation: The Univetsity should
continue its efforts to modify its written insurance
policies and procedutes to address the level of
insurance coverage to be maintained for its
buildings and equipment, and to clarify whethet
the Division’s method, or an alternative method,
is to be used to determine insutable values. The
University should also ensure that insutable
values included on the certificate of coverage do
not exceed the ACV. In addition, the University
should conduct a thorough analysis of its
building and equipment insurance to ensure that
current coverage is commensurate with the
University’s established level of tisk of loss.

Finding No. 9: Grant Administration

In October 2004, the University was awarded a $1.5
million grant from the United States Department of
Commerce (Department) to partally fund the
construction of an expansion for the School of
Optics. According to grant requirements, prior to the
solicitation of bids for construction of the project, the
University was to furnish the Department with an
acceptable engineering certificate showing all lands,
rights-of-way  and  easements necessary  for
construction of the project along with an acceptable
certificate of title on said lands, rights-of-way, and
easements, showing good and merchantable title free

of mortgages or other foreclosable liens.

In July 2005, the University entered into an agreement
with a construction manager to oversee the project

with a guaranteed maximum price of approximately
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$4.7 million. Previously, the University had submitted
documentation to the Department that was presumed
to satisfy the grant requitements for an engineering
certificate and certificate of title. However, the
University did not, ptior to entering into the
construction manager agreement, obtain written
confitmation of this from the Department. By
October 27, 2006, the University had charged $1.5
million to the grant account; however, due to a
dispute with the Department over the engineering
certificate and certificate of title, the University was

unable to obtain reimbursement at that timne.

In March 2007, the University provided the
Department with the final engineering certificate and
certificate of title and submitted a request for
reimbursement of 90 percent of the $1.5 million grant
award (10 percent was to be withheld pending
completion of the project). The University received
$1,350,000 on April 9, 2007, 306 days after University
funds were initially expended for grant-related costs.
As a result, the University had to forgo interest that
could have been earned on the $1,350,000 had the
University been able to more timely obtain

reimbursement for the project expenses.

Recommendation: The University should
ensure that grant requirements are properly
complied with prior to committing to the
acquisition of goods ot services telated to
grant-funded projects.

Finding No. 10: Loans to a Direct-Support
Organization

During the petiod June 1, 2004, through January 4,
2007, the University issued nine promissory notes to
the UCKF Athletics Assucin'ffoﬁnc. (Association), a
University direct-support organization otganized to
promote intercollegiate athletics to benefit the
University and surrounding communities.  Funds
loaned were from University auxiliary overhead
accounts and were provided to the Association to
fund WJSJLLUECIMW% costs.  Only two of the
loans had been approved by the University President

and none of the loans were approved by the Board of
As of June 30, 2007, loans totaling
$7,473,000 had been issued with interest accruals
totaling $476,511.

Trustees.

In response to our inquiry regarding the University’s
authority to make such loans, University personnel
indicated that these loans are characterized as internal
loans made to a ditect-support organization from
auxiliary  enterprise funds and, therefore, a
“permissible action.” A sepatate response from the
University’s general counsel indicated that authority
for the loans could be implied from Section
1001.75(8), Florida Statutes (2006), which provides
that a university president shall administer the
university’s program of intercollegiate athletics;
Section 1001.74, Florida Statutes (2006), which
describes the general powers and duties of a university
board of trustees; and Section 1004.28(1)(a)2., Florida
Statutes, which states t.hm"ilﬁ';ct—support
organization is organized and operated exclusively to
receive, hold, and invest and administer property and
make expenditures to and for the benefit of a
university. 'The general counsel’s response further
stated that “Since its sole function is to act for the
benefit of the university, a DSO (direct-support
organization) inherently has the ability to accept loans
from the unive':r_s_i:ty to perform that function.” =

None of the statutes cited in the general counsel’s
response specifically provide the University the
authority to make loans to other entities. Universities
possess only such authority as conferred by law, either
expressly or by necessary implication. Absent specific
statutory authority, the University is prohibited from
making loans to the Association. Moreover, Section
1004.25(1)(a)2., Florida Statutes, serves to highlight
that direct-support otganizations are intended to work
to benefit the University, and not operate as a liability

to the University by borrowing money from it.

— — —
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Recommendation: The University should
cease the practice of lending public funds to its
direct-support otganization. Also, the University
should seek to collect the outstanding amount
owed by the Association and replenish University
accounts.

Follow-up to Management Response
The President, in response to this finding, indicated that the

authority to make a loan 1o a direct-support organization can

be implied from statutes and that no regulatory or statutory
probibition to making the loans was found. However, the point
of our finding is that the University, as an entity created by
statute, possesses only the anthority granted to it by statute dnd
the anthority to lake action necessarily implied by its statutory
anthority. We are unaware of any statutory anthotily for the
University to make loans 1o a direct-support organigation or
any such implied authority for such action. The President
indicates in his response that the University has ceased fo

initiate new loans.

Finding No. 11: Transfets to a Direct-Support
Organization

Pursuant to Section 1009.243, Florida Statutes, the
University assessed students an athletic fee as a
component part of tuition and fees. This statute
requires that the University retain the fees, and pay
the fees into a separate fund for athletics. Previously,
these fees were used to fund the University’s Athletic
Department; however, effective July 1, 2003, the
Department incorporated as the UCF Athletics

Association, Inc. (Association).

According to University records, during the 2006-07
fiscal year, the University collected and deposited into
University accounts approximately $13 million of
student athletic fees, which were subsequently
transferred to the Association. Since the 2003-04
fiscal year, approximately $49 million in student
athletic fees have been transferred from the University

to the Association to fund its operations.

3 See Section 1009.24(8), Florida Statutes (2006), which was
subsequently renumbered as Section 1009.24(9), Florida
Statutes.

The University has no specific legal authority to
transfer student fee collections to the Association.
Although  Section  1009.24(9), Florida Statutes,
authorizes universities to transfer athletic fees to a
university direct-support organization, such transfers
may only be made for the purpose of paying and
securing debt on capital outlay projects approved
pursuant to Section 1010.62, Florida Statutes, and in
accordance with a written agreement approved by the
Board of Governors. The transfers made to the
Association were not for the purpose prescribed by
Section 1009.24(9), Florida Statutes, and we are aware
of no other statutory authority that authotizes the
transfer of university athletic fees to a direct-support

organization.

The University entered into an intercollegiate athletics
services agreement with the Association, effective for
the period July 1, 2005, through June 30, 2010, which
defines the manner in which the student athletic fees
collected by the University are to be remitted to the
Association. Under the agreement, the University
provides a reporting to the Association of the amount
of fees collected, the Association invoices the
University for that amount, and the University
transfers funding to the Association based on such
invoices. However, the University did not have
procedures to monitor and control the specific uses of
the student athletic fees collected prior to
disbursement. Without such procedures, the
University cannot be assured that the funds
transferred to the Association ate expended in
accordance with University procurement guidelines,
and cannot demonstrate that it has retained such fees
as required by Section 1009.24, Florida Statutes.

Similar findings were noted in our report Nos.
2006-052 and 2007-177.

Recommendation: The University should
retain the student athletic fees in a separate
University account, as required by law, and
expend the funds based on propetly approved
and supported invoices from the Association.
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Finding No. 12: 21t Century World Class
Scholars Progtam

Section 1004.226(5), Florida Statutes, establishes the
215t Century World Class Scholars Program, whereby
the State may provide matching funds to universities
to assist in the recruitment of scholars to help develop
the State’s capabilities in science and high-technology
research. To be eligible for the matching funds, a
university must raise 2 minimum of $1 milion. Upon
verification by the Board of Governors (BOG) that a
university has met the criteria, the BOG treleases
matching funds to the university to be expended

according to a BOG-approved expenditure plan.

During the 2006-07 fiscal year, the University received
two separate allocations of §1 million under this
program for a total of $2 million in State matching
funds. Upon receipt and deposit into University
accounts, the University transferred the State
matching funds to the University of Central Florida
Foundation, Inc. (Foundation), a University
direct-support organization organized pursuant to
Section 1004.28, Florida Statutes, to provide
charitable and educational aid to the University. In
accordance with the respective BOG-approved
expenditure plans, the State matching funds
transferred to the Foundation were placed into
endowments, interest earnings from which were to
provide recurring support for the scholars being

rectuited by the University.

Section 1004.226(5), Florida Statutes, does not
specifically authorize the University to transfer State
matching funds received under this program to
another entity, nor are we aware of any law providing
the University specific legal authority to transfer such
funds to a ditect-support organization (see previous
discussion in finding No. 11).

Recommendation: The Univetsity should
retain the State matching funds in University
accounts.

Follow-up to Management Response

The President, in response to this finding, indicated that the
Junds were transferred to the UCF Foundation based on the
proposal submitted to (and approved by) the BOG and the
Foundation's status as an agent for the adwinistration and
oversight of all endowments. Regardless of the BOG’s approval
and the Foundation's role, however, we are unaware of any
specific statutory autbority that would permit the University to
transfer these funds to the Foundation.

Finding No. 13: Statement of Financial Interests

Pursuant to Section 112.3145(2)(b), Florida Statutes,
each State officer and specified State employee must
file a statement of financial interests no later than
July 1 of each year with the Florida Commission on
Ethics. State officer, as defined in Section
112.3145(1), Florida Statutes, includes members of the
University’s Board of Trustees (Board). Section
112.3145(1), Florida Statutes, in defining specified
State employees does not make specific mention of
university  employees; however, the Florida
Commission on Ethics considers State university
employees to be subject to the requitements of
Section 112.3145, Florida Statutes.

Our review of the Florida Commission on Ethics’
online records disclosed that four University Board
members and nine University employees did not file
their 2006 calendar year statement of financial
interests by the July 1, 2007, due date. Subsequent to
our inquiry, the Board members and employees filed
the 2006 calendar year statements with the Florida
Commission on Ethics (the statements were filed
from 10 to 66 days after the July 1, 2007, due date.

Recommendation: The University should
ensute that Board members and employees ‘are
advised of the statement of financial interests
filing requirements, and ensure that they timely
file the statements with the Flotida Commission
on Ethics.
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OBJECTIVES, SCOPE, AND METHODOLOGY

The objectives of this operational audit were to obtain
an understanding and make overall judgments as to
whether University internal controls promoted and
encouraged compliance with applicable laws, rules,
regulations, contracts, and grant agreements; the
economic and efficient operation of the University;
the reliability of financial records and repotts; and the
safeguarding of assets. Specifically, we reviewed
internal controls and administration of accounting
records, budgetary controls, construction projects,
revenues and reccivables, purchasing processes,
selected expenditures and contractual arrangements,
and human resources and employee compensation for
the fiscal year ended June 30, 2007.

This audit was conducted in accordance with
applicable Generally Accepted Government Auditing
Standards.

PRIOR AUDIT FINDINGS

As patt of our current audit, we determined that the
University had taken corrective actions for findings
included in our report No. 2006-052, except as noted
in finding Nos. 1, 3, 5, 6, 8, and 11 of this report.
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AUTHORITY MANAGEMENT RESPONSE
Pursuant to the provisions of Section 11.45, Florida The University’s response is included as Appendix B
Statutes, I have directed that this report be prepared of this repott.

to present the results of our operational audit.

(L0 &) A

David W. Martin, CPA
Auditor General

Thig audit was coordinated by ]cﬂ"re; M. Brizendine, CPA, and supervised by Brenda C. Racss, CPA. Please address
inquirtes regarding this report to Ted J. Saverbeck, CPA, Audit Manager, via e-mail at tedsaverbeck(@aud state flus or by
telephone at (850) 487-4468,

’I‘hm report and other audit reports prepated by the Auditor General, can be obtained on our Web site at
Ja.com/audgens by telephone ar (850) 487-9024; or by mail ar G74 Claude Pepper Building, 111 West Madison
Strce’:r Taﬂalussce Elorida 32399-1450,
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APPENDIX A
UNIVERSITY OF CENTRAL FLORIDA’S BOARD OF TRUSTEES

Members of the University’s Board of Trustees who served during the 2006-07 fiscal year are listed below:

Board Member

Richard Walsh, Chair from 1-18-07
Thomas Yochum, Vice-Chair
Richard Nunis, Chair to 1-17-07
Judith Albertson

Olga Calvet

Manoj Chopra (1)

Patrick Christiansen

Alan S. Florez

Brandie Hollinger from 5-08-07 (2)
Phyllis Klock

Harris Rosen

Conrad Santiago

Al Weiss

Mark White to 5-07-07 (2)

Notes: (1) Faculty senate chair.
(2) Student body president.
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APPENDIX B
MANAGEMENT RESPONSE

University of Office of the President

Central
Florida

February 21, 2008

David Martin

Auditor General

State of Florida

G74 Claude Pepper Building
111 W. Madison Street
Tallahassee, FL 32399-1450

Dear Mr. Martin:

Enclosed with this letter are UCF’s responses to the preliminary and tentative findings of the
UCEF operational audit.

If you have any questions about the audit responses, please contact Amy Voelker, Director of
University Audit, at 407-823-2889.

Cordially yours,

JCH/ab

c: Amy Voelker

1200, BOX 160002 © Orlinkhe, 11328160002 @ (4071 82:3-1823 ¢ FAX 407) 823-2264
A paal Oy ek iaw ARG R st
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University of Central Flotida
Opetrational Audit
For the Fiscal Year Ended June 30, 2007

Preliminatry and Tentative Audit Findings,
Recommendations, and Responses

International Students Service Charge

Finding No. 1: The University assessed an administrative service chatge for certain international
students without specific legal authority to do so.

Recommendation: The University should ensure that students are only assessed fees and charges that are
clearly authotized by law.

Response: The fee assessed by the university was to reimburse the university for expenses related to
duplicating, photocopying, binding, and microfilming services and therefore was propetly assessed pursuant
to Section 1009.24(m), Florida Statutes.

Subsequent to the university's implementation of this fee, the Florida Board of Governors authorized the
universities to assess an international service fee and therefore that fee is now authorized pursuant to Article
IX, Section 7 of the Florida Constitution.

Office Supply Store Collections

Finding No. 2: The University’s office supply store, Office Plus, extended credit to nongovernmental
entities, contrary to Article V1I, Section 10 of the Florida Constitution.

Recommendation: 'The University should discontinue the practice of extending credit to nongovernmental
entities purchasing supplies from the Office Plus store.

Response: Atticle VII, Section 10 of the Florida Constitution prohibits the PLEDGING of credit by a state
agency for the benefit of a private party. It does not prohibit the EXTENSION of credit. Otherwise, the
university would not be able to bill for services it provides. Rather, it would have to receive cash in advance
for services. 'This is not a valid interpretation of this constitutional provision. In Nokrr V. Brevard Connty
Educational Facilities Authority, 247 So. 2d. 304 (Fla. 1971), the Supreme Court of Florida stated that: "The word
'credit' as used in Fla. Const., art. VII, s 10 (1968), implies the imposition of some new financial liability upon
the State or a political subdivision which in effect results in the cteation of a State or political subdivision debt
for the benefit of a private enterprise. In order to have a gift, loan or use of public credit, the public must be
cither directly or contingently liable to pay something to somebody."

In the case of Office Plus, the university is billing vendors for supplies, much in the same way it bills students
for tuition and fees. The university is not directly or contingently liable to pay something to somebody and is
therefore not pledging the credit of the state. See also Attorney General Opinions 82-58, 90-16, and 82-42,
which provide additional support for this position.

Parking Permit Collections

Finding No. 3: The University’s controls over parking petmit collections needed improvement,
including the development of written procedures for Parking Setvices employees.
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University of Central Florida
Opetational Audit
For the Fiscal Year Ended June 30, 2007

Preliminary and Tentative Audit Findings,
Recommendations, and Responses

Recommendation: The University should develop and implement written procedutes for Patking Services
employees. Such procedures should require that all parking permits sold, voided, and on hand be accounted
for in a timely manner, and all transfers of collections be evidenced by signed transfer documents.

Response: We are in the process of updating our procedures to ensure appropriate controls are in place.

Implementation Date: April 15, 2008

Employee Compensation

Finding No. 4: The University ovetpaid an employee by a total of approximately $100,000 due to the
failure to enforce the specialized terms of the employee’s written compensation agteement.

Recommendation: The University should strengthen procedures to prevent overpayments of this nature in
the future, and should document the repayment arrangement in a formal written agreement.

Response: Responsibility for accurate employee payroll payments is delegated to each department. Payroll
will remind depattments to carefully process payroll, giving special consideration to any employees with
unique compensation agreements.

Payroll will advise departments and employees of overpayment repayment terms via

e-mail and require an employee response with their acceptance of repayment tertns.

Failure to comply with repayment terms will result in repayment amounts being turned over to the university
cashier’s office for collection and, if repayment is not forthcoming, the debt will be turned over to a collection
agency for action. In repayment circumstances, it is desirable to begin receiving repayments as early as
possible. Requiring 2 signed trepayment agreement would slow the process in that it would require legal
review by Human Resources and also by the employee. The repayment usually occurs while the employee
continues his/her employment. However, if the employee should leave our employ, UCF will place all
remaining obligations and repayment plans in writing,

Implementation Date: March 1, 2008

ompetitive Procurement

Finding No. 5: The Univetsity’s competitive procutement threshold exceeded the limit established
by the Boatd of Governors

Recommendation: The University should ensure that its procurement policies are consistent with Board of
Governors Regulations.

Response: In January 2008, the Board of Governors approved a $75,000 threshold for competitive
procurement. That newly proposed regulation is currently being advertised.

Implementation Date: July 1, 2008
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University of Central Florida
Operational Audit
For the Fiscal Year Ended June 30, 2007

Preliminary and Tentative Audit Findings,
Recommendations, and Responses

Travel Reimbursements

Finding No. 6: Travel reimbursement vouchers for travelets who received travel advances wete not
always submitted in a timely manner.

Recommendation: The University should enhance its procedures to ensure the timely filing of travel
reimbursement vouchers.

Response: The university’s Travel department has undergone an internal review and is wotking to streamline
operating procedures and policies, including re-writing the travel manual to make it more concise.

The following process is now used to follow-up on travel purchase orders that remain open past the travel
end date:
1) Travel accountants monitor open POs and copy travelers on e-mails advising departmental support
staff when the travel end date has passed and the reimbursement voucher is not submitted timely.
2) If no response is received within a reasonable time, the traveler’s immediate supervisor will be copied
on the second request.
3) If a response is still not received, a third request for the reimbursement voucher is sent with a copy to
the dean, director, or chair of the department.

We believe the following will ensure timely filing of travel teimbursement vouchers:
4) having regulatly scheduled reviews by Travel staff of their open POs;
b) using more efficient Travel department policies and procedures; and,
¢) sending increasingly escalated e-mails to request travel reimbursement vouchers.

Implementation Date: February 1, 2008

Cellular Telephones

Finding No. 7: The University paid taxes on cell phone services fot which it was exempt.

Recommendation: The University should request that cell phone service providers remove exempt taxes
from the University’s bills, and seek credit for exempt taxes previously paid.

Response: There are two types of cell phone contracts at UCF: 1) contracts in the name of the university,
and, 2) contracts in the name of an individual using the phone for university business. When the contract is
in the name of the university, vendors payable processors are instructed to contact the cell phone companies
directly when an invoice contains charges for Florida sales tax, federal excise tax, state communications tax, or
local communications tax and ask the company to cease charges in the future.

When the contract is in the name of an individual, the companies will not remove the tax chatges because the
contract was not set-up as a corporate contract.

Vendors payable processors have been using one of the following payment practices:

a) pay invoices net of exempt tax chatges, ot

b) contact the vendor and request credit for the amount of the tax on a future invoice, and then pay the
full amount of the invoice. Effective immediately, all processors have been instructed to strike any exempt
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Univetsity of Central Flotida
Opetational Audit
For the Fiscal Year Ended June 30, 2007

Preliminary and Tentative Audit Findings,
Recommendations, and Responses

tax charges from the cellular phone service provider’s invoice and pay an amount net of exempt taxes. We
believe that the amount of un-credited taxes previously paid are minimal and will review invoices for any
material amounts ($10 or greater per cell phone) that remain unreimbursed to seek ctedit on a future invoice.

As of January 1, 2008, the university has a new cell phone policy, which provides for a cell phone allowance
for reimbursement of business-related cell phone costs to be added to the staff member’s W-2 as additional
compensation. This policy also provides for a transition period during which the university will continue to
pay for individual contracts that have a cancellation fee until termination of the existing contract. Under this
policy, all charges and record keeping become the responsibility of the cell phone holder.

Implementation Date: February 18, 2008

Insurance Coverage

Finding No. 8: The University needed to improve its procedutes for determining insurable values for
buildings, and the University’s written insurance policies and procedures did not address the level of
insurance coverage to be maintained or the method to be used to detetmine insurable values.

Recommendation: The University should continue its efforts to modify its written insurance policies and
procedures to address the level of insurance coverage to be maintained for its buildings and equipment, and
to clarify whether the Division’s method, or an alternative method, is to be used to determine insurable
values. The University should also ensure that insurable values included on the certificate of coverage do not
exceed the ACV. In addition, the University should conduct a thorough analysis of its building and equipment
insurance to ensure that current coverage is commensurate with the University’s established level of risk of
loss.

Response: UCF is in the process of updating the insurance values for submission to the Depattment of
Financial Services for the 2008/2009 fiscal year. We are currently evaluating various methods of valuation
and will weigh the advantages and disadvantages of each and decide which one will best suit the needs of the
university.

With the current accounting system of tagging all equipment valued at $1,000 or greater it appears that the
content values are accurately represented using the current method of valuation as recommended by DFS.
Content valuation will not change.

If UCF chooses to maintain the current method of building valuations they will be valued at the ACV level as
recommended by DFS. The other methods would give higher insured values; therefore have levels of
coverage above the ACV. In these cases we may have to consider purchasing gap insurance, which would
cover the values above the ACV.
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Preliminary and Tentative Audit Findings,
Recommendations, and Responses

An analysis of the buildings and contents is currently being done. A plan will be written describing the
valuation method of the buildings and contents and will state the university’s risk philosophy as it relates to
the insured values that we carty.

Implementation Date: December 31, 2008

Grant Administration

Finding No. 9: Noncompliance with grant requitements caused delays in receiving Federal grant
funds, which resulted in the University forgoing interest eatnings.

Recommendation: The University should ensure that grant requirements are properly complied with prior
to committing to the acquisition of goods or services related to grant-funded projects.

Response: In the future, the university will ensure compliance with all requirements on grant funded
projects.

Implementation Date: February 1, 2008

Loans to a Direct-Support Organization

Finding No. 10: The University made $7.4 million of loans to the UCF Athletics Association, Inc., a
University direct-support organization, without specific legal authority to do so.

Recommendation: The University should cease the practice of lending public funds to its direct-suppozt
organization. Also, the University should seek to collect the outstanding amount owed by the Association
and replenish University accounts.

Response: The Auditor General's finding was confusing as it said universities had such authotity as
conferred by law, either directly or by necessary implication but then said that the university is prohibited
from making loans to direct support organizations absent direct statutory authority. In any event, the
authority of the university to make loans to its direct support organizations can be implied from the statutes
cited in the first paragraph of the finding. The DSO did not mandate that the university issue the loans in
question. Rather, the university initiated the loans from its auxiliary fund balances as a way to help the
intercollegiate athletics program increase its quality and competitiveness. The fact that it is now a direct
support organization, as opposed to the auxiliary enterprise it was several years ago, was considered and
concluded to be an immaterial distinction for the purpose of loans, and no regulatoty or statutory prohibition
to making the loans was found. The university has requested an updated plan of repayment from the
Association and has ceased to initiate new loans. Each of the loans continues to accrue interest in favor of
the university.
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Preliminary and Tentative Audit Findings,
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ansfers to a Direct-Support Organization

Finding No. 11: The University transfetred approximately $13 million of student athletic fees to UCF
Athletics Association, Inc., contrary to Section 1009.24, Florida Statutes.

Recommendation: The University should retain the student athletic fees in a separate University account, as
required by law, and expend the funds based on properly approved and supported invoices from the

Association.

Response: Student athletic fees are no longer transferred to the UCF Athletics Association, rather, they are
retained at the university and funds disbursed through Finance and Accounting as recommended.

Implementation Date: October 1, 2007

215 Century World Class Scholars Program

Finding No. 12: The University transferred $2 million of State matching funds received under the
21st Century Wotld Class Scholars Progtam to the University of Central Florida Foundation, Inc.,
without specific legal authority to do.

Recommendation: The University should retain the State matching funds in University accounts.

Response: The university requested 215t Century Wotld Class Scholars funds to endow two chairs: Electrical
Engineering and Computer Science and Laser Medicine.

The proposals submitted for these funds clearly stated that they wete to be used to hire eminent scholars and
their budgets included a line item for an endowment equal to or greater than the amount of the 215t Century
Match.

The UCF Foundation is the university’s agent for administration and oversight of all endowments; therefore,
these funds were transferred to them.
Statement of Financial Interests

Finding No. 13: Several University Board of Trustees members and employees did not timely file
their 2006 calendar year statement of financial interests with the Flotida Commission on Ethics.

Recommendation: The University should ensure that Board members and employees are advised of the
statement of financial interests filing requirements, and ensure that they titnely file the statements with the
Florida Commission on Ethics.

Response: It is our opinion that there is no need for any additional responses ot actions to be taken in
tegards to this finding. The university has been going above and beyond the requirements as outlined by the
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Pteliminary and Tentative Audit Findings,
Recommendations, and Responses

Commission on Ethics to update our agency's information directly on the Commission on Ethics website by
the required January 31 deadline. The university is not accountable to ensute that each of its employees files a
timely response. However, we do take our notification responsibilities seriously and notify our employees of
their personal obligations and penalttes under the statute. We have no way of knowing who has filed and
when they filed unless we are notified by the Commission on Ethics.

We have outlined below the process used at UCF.

Each year the university receives a memorandum from the State of Florida Commission on Ethics,
which states, "Each year the Commission on Ethics requests your help to compile the mailing list of
public officials and employees requited to file financial disclosures.” Using this list, our office mails
out financial disclosure forms and asks these persons to file financial disclosure by July 1.

As a courtesy to our officers and employees, the UCF coordinator sends out an e-mail to advise the
filers they will be receiving a letter prior to the Commission’s memorandum.

In 2008, an additional "proactive" measure was initiated by President Hitt. A memo was sent from
his office to each UCF officer and employee required to file a statement. The memo included the
applicable statute and the penalties for late filing.

A third reminder is issued if the President’s Office gets a reminder letter from the Commission
indicating that some of our people have not filed. They are contacted by the senior executive
assistant to the president. An e-mail is sent letting them know they need to file and/or pay the fine if
they do not meet the deadline.
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ITEM: FF-4

University of Central Florida
Board of Trustees

SUBJECT: Colbourn Hall Renovations

DATE: May 22, 2014

PROPOSED BOARD ACTION

Approval to proceed in the renovation process for Colbourn Hall.

BACKGROUND INFORMATION

Constructed 40 years ago, Colbourn Hall suffers from issues common to older buildings. In addition,
the original HVAC system is still in operation. Renovating the building in phases is not practical, as it
would necessitate the university provide temporary housing for almost 200 faculty members,
department offices, the Graduate Student Center, and the University Writing Center.

The preferred renovation option is to build a new, approximately 75,000 square-foot building
adjacent to the current building for the employees and departments housed in Colbourn Hall.
Possibilities for the existing Colbourn Hall are contingent upon funding and will be considered at a

future date.

The cost of the new building is estimated at $21.3 million. In the absence of PECO funding and
considering the need to move forward expeditiously, construction costs will be paid from UCF non-

recurring funds.

Supporting documentation: None

Prepared by: William F. Merck 11, Vice President for Administration and Finance
and Chief Financial Officer

Submitted by: William F. Merck II, Vice President for Administration and Finance
and Chief Financial Officer
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From: SUS-Submissions

Sent: Thursday, July 11, 2013 8:57 AM

To: #SUS Data Administrators; Calkins, Kevin

Cc: #SUS Council for Admin/Fin Affairs; #SUS Budget Officers; Gina Delulio (rdeiulio@floridapolytechnic.org); Leonard,
Vee; Shirley, Vikki; Smolker, David; Cole, Scott; Prevaux, Steven; Gore, Lee; Stone, Karen; Keith, Jamie; Kian, David;
Raattama, Kristina; Egan, Carolyn; McKnight, Avery

Subject: Data Request: Various Amended Regulations

STATE
| UNIVERSITY
| SYSTEM
| of FLORIDA

MEMORANDUM

TO: Institutional Data Administrators
CC: Council for Administrative & Financial Affairs
General Counsels
Budget Officers
FROM: Tim Jones,
Chief Financial Officer
THROUGH: Gene Kovacs, Assistant Vice Chancellor/CIO
DATE: July 11, 2013
SUBJECT: Various Amended Regulations
DUE DATE: July 30, 2013

There are several regulations that need to be updated in preparation for the September Board meeting. A
summary of the proposed changes for each regulation are as follows:

1. 7.001 = Tuition & Associated Fees
i. Eliminates the specific amount charged for undergraduate tuition and references the
GAA and statutory authority.

ii. Eliminates reference to the building fee (the building fee and capital improvement fee
were combined).

iii. Eliminates the additional charge associated with college prep course. This change is
made pursuant to the modification in SB 1720 to section 1009.28. this was the citation
that FAMU used to charge an additional fee for college prep classes.

iv. Eliminates the date when a block tuition proposal is to be submitted. (NOTE: Wil rely on
our data request system to establish the date.)

v. Modifies the date the tuition differential report is due to the legislature (NOTE: the date
was modified in SB 1514)

2. 7.003 - Fees, Fines & Penalties





Mitz, Carine

From: Leftheris, Julie <Julie.Leftheris@flbog.edu>

Sent: Thursday, January 3, 2019 12:00 PM

To: Mitz, Carine

Cc: Rubottom, Don

Subject: FW: Data Request: Various Amended Regulations

Attachments: 7-001 tuition and associated fees regulation DRAFT 7-9-13.doc; 7-003 Fees-fines-

penalties regulation DRAFT 07-09-13.docx; 7-008 waiver of tuition and fee waivers
DRAFT 7-9-13.doc; 9-007 Operating Budget Regulation revised 07-10-13.docx:
collegiate license plate_NEW_07-10-2013.docx

Follow Up Flag: Follow up
Flag Status: Flagged

EXTERNAL EMAIL: This email originated from outside of the Legislature. USE CAUTION when clicking links or opening attachments
unless you recognize the sender and know the content is safe.

Corrine,

I obtained from Tim Jones, the email that was distributed to the universities regarding the change to Regulation 9.007
for your records.

Julie

Julie M. Leftheris, cPA, CIG, CIA, CFE, CISA
Inspector General and Director of Compliance

State University System of Florida
Board of Governors

325 West Gaines Street, Suite 1614
Tallahassee, Florida 32399-0400

(850) 245-9247 | Fax: (850) 245-9192
Julie.Leftheris@flbog.edu | www.fibog.edu

STATE UNIVERSITY
SYSTEM of FLORIDA

Board of Governors

From: Jones, Tim

Sent: Thursday, January 03, 2019 11:26 AM

To: Leftheris, Julie <Julie.Leftheris@flbog.edu>

Subject: FW: Data Request: Various Amended Regulations

All CFOs are included in the #SUS Council for Admin/Fin Affairs distribution list.
1





ii.
iif.

Changes date when the budget committee will consider increases to existing fees from
January to June.

Changes date when the budget committee will consider new fees from March to June.
Clarifies that excess hours applies to FTIC students.

3. 7.008 — Waivers of Tuition & Fees

Clarification is provided on the number of credit hours allowed for homeless waivers.

4. 9.007 - Operating Budgets

iv.

v,

Adds language regarding the inclusion of carryforward funds in the expenditure data.
Adds language that E&G funds are to be used for operating activities, unless specifically
authorized by law.

Adds language requiring universities 1o comply with all applicable federal, state, and
local laws when implementing grants, contracts and sponsored research programs. (this
is to address a Board audit comment on not having guidelines addressing sponsored
research) '

Adds language regarding the inclusion of technology fee revenues/expenditures and
Board approved fees.

Clarifies the use of E&G interest earnings.

5. X.xxx — Collegiate License Plates Revenues - New regulation that includes the university expenditure
allocation for fundraising and scholarships.

Please submit one response per institution by July 30, 2013. Please send all responses to SUS-
SUBMISSIONS @flbog.edu. -

Thank you for your cooperation and assistance.

Attachments:

Regulations 7.001, 7.003, 7.008, and 9.007
New regulation on collegiate license plates

Eugene Kovacs

Assistant Vice Chancellor/CIO
Information Resource Management

STATE UNIVERSITY
SYSTEM of FLORIDA

Boaard of Governors

Board of Governors

State University System of Florida
325 West Gaines Street, Suite 1625
Tallahassee, Florida 32399

(850) 245-0837
(850) 245-0419 FAX

Visit us online at www.flbog.edu





9.007 State University Operating Budgets

(1) Each university president shall prepare an operating budget for approval by
the uUniversity bBoard of tFrustees, in accordance with instructions, guidelines,
and standard formats provided by the Board of Governors.

(2) Each ubniversity bBoard of tFrustees shall adopt an operating budget for the
general operation of the university as prescribed by the regulations of the Board
of Governors. The ubniversity bBoard of tFrustees-ratified operating budget is
presented to the Board of Governors for approval. Each university president
shall implement the operating budget of the university as prescribed by
regulations of the Board of Governors, policies of the ubniversity bBoard of
tFrustees, provisions of the General Appropriations Act, and data reflected
within the SUS Allocation Summary and Workpapers publication.

(3) The operating budgets of each state university shall represent the following
budget entities:

(a) Education and General (E&G)- reports actual and estimated year
operating revenues and expenditures i
include year-end-encumbranees) for all E&G funds, including: General
Revenue, Student and Other Fees, Educational Enhancement Trust Fund
(Lottery), Phosphate Research Trust Fund, - and including the following
previously-appropriated trust funds: Experiment Station Federal Grant,
Experiment Station Incidental, Extension Service Federal Grant, Extension
Service Incidental, UF-HSC Incidental, and UF-Health Science Center
Operations and Maintenance. In addition, expenditures from universi
carryforward funds (unexpended E&G balances from all prior-period
appropriations) shall be included in the actual history year reporting.
University carryforward funds shall not be included in any estimated-year
(budgeted) amounts.

ist = lw_

perﬁns:- '

upport,

+:2.Universities shall accumulate ending fund balances for activities
such as, but not limited to, a contingency for unfunded enrollment
growth, potential budget reductions, anticipated increases in
university operations, and prior year encumbrances. At any time





(b)

(d)

the unencumbered available balance in the E&G fund of the
uYniversity bBoard of tFrustees approved operating budget falls
below five (5) percent of the approved total, the president shall
provide a written notification and explanation to the Board of
Governors.

. Expenditures from any source of funds by any university shall not

exceed the funds available. No expenditure of funds, contract, or
agreement of any nature shall be made that requires additional

appropriation of state funds by the Legislature unless specifically
authorized in advance by law or the General Appropriations Act.

. The following units are required to report under this budget entity:

State Universities

UF - Institute of Food and Agricultural Science
UF Health Science Center

USF Medical Center

FSU Medical School

UCF Medical School

FIU Medical School

FAU Medical School

Contracts and Grants - reports actual and estimated year revenues,
expenditures, and positions for university functions which are
supported by foundations, various state and federal agencies, local
units of governments, businesses, and industries. Universities shall
comply with all applicable federal, state, local, and university
regulations and guidelines as they relate to grants, contracts, and
sponsored research programs.

Auxiliary Enterprises - reports actual and estimated year revenues,
expenditures, and positions for self-supporting functions such as, but
not limited to, parking services, housing, bookstore operations, and
food services.

Local Funds - reports actual and estimated year revenues,
expenditures, and positions for the following specific areas:

1. Student Activities - revenues generated primarily from the
activity and service fee each university is authorized to charge
its students as a component of the mandatory fee schedule.
Activities commonly supported by these revenues include





student government, cultural events, student organizations, and
intramural/ club events.

2. Intercollegiate Athletics - revenues generated from the student
athletic fee that each university is authorized to collect as a
component of the mandatory fee schedule, and from other
sources including ticket sales, radio/ TV, bowl games, and
tournament revenues.

3. Concession Fund - revenues generated from various vending
activities located around the campuses. The ubniversity’s
budget must reflect the various departments/ activities on each
campus which benefit from receipt of these funds.

4. Student Financial Aid - revenues received by the university for
loans, grants, scholarships, and other student financial aid.
Expenditures of these funds must be reported by activities such
as externally-funded loans, student scholarships, need-based
financial aid, academic-based financial aid, and athletic
grants/scholarships.

5. Technology Fee - revenues generated from the technology fee
that a university is authorized to charge its students as a
component of the mandatory fee schedule. Proceeds from this
fee shall be used to enhance instructional technology resources
for students and faculty.

6. Board-Approved Fees - student fees presented to the Board of
Governors for approval by a university board of trustees that is
intended to address a student need not currently being met
through existing university services, operations, or another fee.

5:Z.Self-Insurance Programs - revenues received by the university
from entities and individuals protected by the self-insurance
programs. This budget must reflect expenditures related to the
administration of the self insurance programs and the
judgments or claims arising out of activities for which the self-
insurance program was created.

Faculty Practice Plan - related to the activities for the state universities’
medical schools and health centers. This budget must be designed to
report the monetary level of clinical activity regarding the training of
students, post-graduate health professionals, and medical faculty.





(4) The operating budgets of each university shall represent the following:

(@)  The university’s plan for utilizing the resources available through
direct or continuing appropriations by the Legislature, allocation
amendments, or from local sources including tuition. The provisions of
the General Appropriations Act and the SUS Allocation Summary and
Workpapers publication will be taken into consideration in the
development and preparation of the E&G data.

(b)  Actual prior-year revenues, expenditures {inelading prior-year
eneumbranees) (including E&G carryforward amounts expended), and

positions, as well as current-year estimated revenues, expenditures,
and positions. University carryforward funds shall not be included in
any estimated-year (budgeted) amounts.

()  Assurance that the universities are in compliance with general
legislative intent for expenditure of the appropriated state funds and
with the Board of Governors’ guidelines and priorities.

(5) Interest earnings resulting from the investment of current-year E&G
appropriations are considered to be of the same nature as the original
appropriations, and are subject to the same expendmne regulat:ons as the
ongmal appropriations. E&G interest eamnings are not to be ¢ tilized

elated activities or for fixed c&pﬂnl outlay activities except 1

Joediby law. Interest earnings resultmg from mvested carryforward funds are
consxdered to be additions to the university’s carryforward balance.

Anticipated interest earnings for the estimated year from invested E&G funds
should not be included when building the detailed operating budget schedules.
Estimated-year E&G interest earnings and planned expenditures of these funds
should only be reported on the manually-prepared E&G Schedule I and
Summary Schedule I reports.

(6) Any unexpended E&G appropriation carried forward to the fund balance in a
new fiscal year shall be utilized in support of E&G operating activities only
except where expressly allowed by law..

Authority: Section 7(d), Art. IX, Fla. Const., History-New 12-6-07,





1094708

From: Tracy Clark

Sent; Tue 12/02/2014 3:32 PM (GMT-05:00)

To: David Noel; Lynn Gonzalez

Cc: Deborah German; Steven Omli; William Merck
Bcee:

Subject: RE: Use of Camry-Forward Funds
Attachments: AG.pdf; BOG.pdf

David,

1 apologize. | did not realize you were waiting on an answer to this question. Lynn and | spoke to Steve a
few weeks ago when he was on campus and gave him our opinion at that time, so | thought that was the
end of it.

If 1 understand correctly you are looking to transfer $ 3 million of E&G funds to the UCF Foundation to
establish endowments whereby the earnings from the funds will be made available to key faculty
members for their use in various COM endeavors.

Two “rules”, if you will, make this not possible. The first is that BOG regulation 9.007(3)(a) limits the use
of E&G funds for E&G operating activities only — namely instruction, research, public service, plant
operations and maintenance, student services etc. | would not describe the establishment of an
endowment as an operating activity, and thus not a proper use of E&G funds. Second the Auditor
General has taken the position that there is no legal authority that allows the universities to transfer
cash to a DSO, whether it’s transferred as a loan or as a straight transfer of cash. This position was
reiterated in a presentation by Jim Stultz, AG Audit Manager, to the SUS controllers in June 2014. This
scenario seems like too big of a stretch from these rules for me to be comfortable with this plan.

Both the BOG regulation and selected page from the AG’s presentation are attached for your
reference. If you would like to discuss it further, please give me a call.

Tracy Clark, CPA

Associate Vice President for Finance and Controller
UCF Finance and Accounting

12424 Research Parkway, Ste 300

Orlando, Florida 32826

Phone: 407-882-1006

Fax: 407-882-1102

Tracy.Clark@ucf.edu

From: David Noel

Sent: Tuesday, December 02, 2014 11:25 AM
To: Lynn Gonzalez; Tracy Clark

Cc: Deborah German; Steven Omli

Subject: Use of Carry-Forward Funds

Dear Lynn and Tracy:
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Can you please let me know when | can expect to receive your definitive response to our request to
move $3M in carry-forward funds to quasi-endowed funds. This movement will greatly assist our efforts
to recruit and maintain key clinical faculty for the College of Medicine. If you are leaning toward
denying this request, can you please also provide the rationale and the laws and or rules prohibiting this
movement? We would like the opportunity to try to overcome whatever objections may exist.

Being able to quickly provide some endowments will be extremely beneficial to the College of Medicine
now and Into the future. This movement will also reduce our carry-forward fund total.

Many thanks for your attention to this detail and to helping the College of Medicine grow.

Best Regards, David
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tatutes & Constitution :View Statutes : Online Sunshine Page 1 of 2

Onlin N
Sunshine

Select Year:

The 2014 Florida Statutes
Title XLVIII Chapter 1004 View Entire Chapter
K-20 EDUCATION CODE PUBLIC POSTSECONDARY EDUCATION

1004.28  Direct-support organizations; use of property; board of directors; activities; audit; facilities.—

(1) DEFINITIONS,—Far the purposes of this section:

(a) “University direct-support organization” means an organization which is:

1. AFlorida corporation not for profit incorporated under the provisions of chapter 617 and approved by the
Department of State,

2. Organized and operated exclusively to receive, hold, invest, and administer property and to make expenditures to
or for the benefit of a state university in Florida or for the benefit of a research and development park or research and
development authority affiliated with a state university and organized under part V of chapter 159,

3. An organization that a state university board of trustees, after review, has certified to be operating in a manner
consistent with the goals of the university and in the best Interest of the state, Any organization that is denied
certification by the board of trustees shall not use the name of the university that it serves.

(b) “Personal services” includes full-time or part-time personnel as well as payroll processing.

(c) “Property” does not include student fee revenues collected pursuant to s. 1009,24.

(2) USE OF PROPERTY.—

(@) Each state university board of trustees is authorized to permit the use of property, facilities, and personal
services at any state university by any university direct-support organization, and, subject to the provistons of this
section, direct-support organizations may establish accounts with the State Board of Administration for investment of
funds pursuant to part IV of chapter 218.

(b) The board of trustees, in accordance with rules and guidelines of the Board of Governors, shall prescribe by rule
conditions with which a university direct-support organization must comply in order to use property, facilities, or
personal services at any state university. Such rules shall provide for budget and audit review and oversight by the board
of trustees.

(c) The board of trustees shall not permit the use of property, facilities, or personal services at any state university
by any university direct-support organization that does not provide equal employment opportunities to all persons
regardless of race, color, religion, gender, age, or national origin.

(3) BOARD OF DIRECTORS.—The chair of the university board of trustees may appoint a representative to the board of
directors and the executive committee of any direct-support organization established under this section, The president of
the university for which the direct-support organization is established, or his or her designee, shall atso serve on the
board of directors and the executive committee of any direct-support organization established to benefit that university.

(4) ACTIVITIES; RESTRICTION.—A university direct-support organization is prohibited from giving, either directly or
indirectly, any gift to a political committee as defined in s, 106.011 for any purpose other than those certified by a
majority rotl call vote of the governing board of the direct-support organization at a regularly scheduled meeting as being
directly related to the educational mission of the university.

(5) ANNUAL AUDIT; PUBLIC RECORDS EXEMPTION; PUBLIC MEETINGS EXEMPTION.~

(a) Each direct-support organization shall provide for an annual financial audit of its accounts and records to be
conducted by an independent certified public accountant in accordance with rules adopted by the Auditor General

Itp:l/www.leg.state.ﬂ.us/Statuteslindcx.cﬁn?App_mode=Display__Statute&URL=1000~l099/1004/Scction... 12/2/2014
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pursuant to s. 11.45(8) and by the university board of trustees. The annual audit report shall be submitted, within 9
months after the end of the fiscal year, to the Auditor General and the Board of Govemors for review. The Board of
Governors, the university board of trustees, the Auditor General, and the Office of Program Policy Analysis and
Government Accountabitity shall have the authority to require and receive from the organization or from its independent
auditor any records relative to the operation of the organization, The fdentity of denors who desire to remain anonymous
shall be protected, and that anonymity shall be maintained in the auditer’s report.

{b) All records of the organization other than the auditor's report, management letter, and any supplemental data
requested by the Board of Governors, the university board of trustees, the Auditor General, and the Office of Program
Policy Analysis and Government Accountability shall be confidentiat and exempt from s. 119.07(1).

(c) Any portion of a meeting of the board of directors of the organization, or of the executive committee or other
committees of such board, at which any proposal seeking research funding from the organizatfon or a plan or program for
either initfating or supporting research is discussed is exempt from s, 286,011 and s. 24(b}, Art. | of the State
Constitution. This paragraph is subject to the Open Government Sunset Review Act in accordance with s. 119.15 and shall
stand repealed on October 2, 2019, unless reviewed and saved from repeal through reenactment by the Legislature,

(6) FACILITIES.~Each direct-support organizatfon is authorized to enter into agreements to finance, design and
construct, lease, lease-purchase, purchase, or operate facilities necessary and desirable to serve the needs and purposes
of the university, as determined by the systemwide strategic plan adopted by the Board of Governors. Such agreements
are subject to the provisions of ss. 1010.62 and 1013,171.

{7) ANNUAL BUDGETS AND REPORTS.—Each direct-support organization shall submit to the university president and
the Board of Govemors its federal Internal Revenue Service Application for Recognition of Exemption form (Form 1023)

and its federal Internal Revenue Service Return of Organization Exempt from Income Tax form (Form 990),
History.—s. 172, ch. 2002-387; s. 173, ch. 2007-5; s. 89, ch. 2007-217; 5. 31, ¢h, 2013-37; 5. 1, ch. 2014-27.

Copyright © 1995-2014 The Florida Legislature » Privacy Statement + Contact Us

ttp://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&URL=1000-1099/1004/Section... 12/2/2014
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9.007 State University Operating Budgets

(1) Bach university president shall prepare an operating budget for approval by
the university board of trustees, in accordance with instructions, guidelines, and
standard formats provided by the Board of Governors.

(2) Bach university board of trustees shall adopt an operating budget for the
general operation of the university as prescribed by the regulations of the Board
of Governors. The university board of trustees-ratified operating budget is
presented to the Board of Governors for approval. Each university president
shall implement the operating budget of the university as prescribed by
regulations of the Board of Governors, policies of the university board of
trustees, provisions of the General Appropriations Act, and data reflected within
the State University System Allocation Summary and Workpapers publication.

(3) The operating budgets of each state university shall represent the following
budget entities:

(a) Education and General (E&G)- reports actual and estimated year
operating revenues and expenditures for all E&G funds, including:
General Revenue, Student and Other Fees, Educational Enhancement
Trust Fund (Lottery), Phosphate Research Trust Fund, - and including the
following previously-appropriated trust funds: Experiment Station
Federal Grant, Experiment Station Incidental, Extension Service Federal
Grant, Extension Service Incidental, UF-HSC Incidental, and UF-Health
Science Center Operations and Maintenance. In addition, expenditures
from university carryforward funds (unexpended E&G balances from all
prior-period appropriations) shall be included in the actual history year
reporting. University carryforward funds shall not be included in any
estimated-year (budgeted) amounts.

1. Unless otherwise expressed by law, E&G funds are to be used for
E&G operating activities only, such as, but not limited to, general
instruction, research, public service, plant operations and
maintenance, student services, libraries, administrative support,
and other enrollment-related and stand-alone operations of the
universities.

2. Universities shall accumulate ending fund balances for activities
such as, but not limited to, a contingency for unfunded enrollment
growth, potential budget reductions, anticipated increases in
university operations, and prior year encumbrances. At any time
the unencumbered available balance in the E&G fund of the
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(b)

(©

(@)

university board of trustees approved operating budget falls below
five (5) percent of the approved total, the president shall provide a
written notification and explanation to the Board of Governors.

. Expenditures from any source of funds by any university shall not

exceed the funds available. No expenditure of funds, contract, or
agreement of any nature shall be made that requires additional

appropriation of state funds by the Legislature unless specifically
authorized in advance by law or the General Appropriations Act.

4. The following units are required to report under this budget entity:

State Universities

UF - Institute of Food and Agricultural Science
UEF Health Science Center

USF Medical Center

FSU Medical School

UCF Medical School

FIU Medical School

FAU Medical School

Contracts and Grants - reports actual and estimated year revenues,
expenditures, and positions for university functions which are
supported by foundations, various state and federal agencies, local
units of governments, businesses, and industries. Universities shall
comply with all applicable federal, state, local, and university
regulations and guidelines as they relate to grants, contracts, and
sponsored research programs.

Auxiliary Enterprises - reports actual and estimated year revenues,
expenditures, and positions for self-supporting functions such as, but
not limited to, parking services, housing, bookstore operations, and
food services.

Local Funds - reports actual and estimated year revenues,
expenditures, and positions for the following specific areas:

1. Student Activities - revenues generated primarily from the
activity and service fee each university is authorized to charge
its students as a component of the mandatory fee schedule.
Activities commonly supported by these revenues include
student government, cultural events, student organizations, and
intramural/ club events.
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. Intercollegiate Athletics - revenues generated from the student

athletic fee that each university is authorized to collect as a
component of the mandatory fee schedule, and from other
sources including ticket sales, radio/ TV, bowl games, and

tournament revenues.

. Concession Fund - revenues generated from various vending

activities located around the campuses. The university’s budget
must reflect the various departments/activities on each campus
which benefit from receipt of these funds.

. Student Financial Aid ~ revenues received by the university for

loans, grants, scholarships, and other student financial aid.
Expenditures of these funds must be reported by activities such
as externally-funded loans, student scholarships, need-based
financial aid, academic-based financial aid, and athletic
grants/scholarships,

. Technology Fee - revenues generated from the technology fee

that a university is authorized to charge its students as a
component of the mandatory fee schedule. Proceeds from this
fee shall be used to enhance instructional technology resources
for students and faculty.

. Board-Approved Fees - student fees presented to the Board of

Governors for approval by a university board of trustees that is
intended to address a student need not currently being met
through existing university services, operations, or another fee.

. Self-Insurance Programs - revenues received by the university

from entities and individuals protected by the self-insurance
programs. This budget must reflect expenditures related to the
administration of the self insurance programs and the
judgments or claims arising out of activities for which the self-
insurance program was created.

Faculty Practice Plan -~ related to the activities for the state universities’
medical schools and health centers. This budget must be designed to
report the monetary level of clinical activity regarding the training of
students, post-graduate health professionals, and medical faculty.

(4) The operating budgets of each university shall represent the following:
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(@)  The university’s plan for utilizing the resources available through
direct or continuing appropriations by the Legislature, allocation
* amendments, or from local sources including tuition. The provisions of
the General Appropriations Act and the SUS Allocation Summary and
Workpapers publication will be taken into consideration in the
development and preparation of the E&G data.

(b)  Actual prior-year revenues, expenditures (including E&G
carryforward amounts expended), and positions, as well as current-
year estimated revenues, expenditures, and positions. University
carryforward funds shall not be included in any estimated-year
(budgeted) amounts.

()  Assurance that the universities are in compliance with general
legislative intent for expenditure of the appropriated state funds and
with the Board of Governors’ guidelines and priorities.

(5) Interest earnings resulting from the investment of current-year E&G
appropriations are considered to be of the same nature as the original
appropriations, and are subject to the same expenditure regulations as the
original appropriations. E&G interest earnings are not to be utilized for non-E&G
related activities or for fixed capital outlay activities except where expressly
allowed by law. Interest earnings resulting from invested carryforward funds are
considered to be additions to the university’s carryforward balance.

Anticipated interest earnings for the estimated year from invested E&G funds
should not be included when building the detailed operating budget schedules.
Estimated-year E&G interest earnings and planned expenditures of these funds
should only be reported on the manually-prepared E&G Schedule I and
Summary Schedule I reports.

(6) Any unexpended E&G appropriation carried forward to the fund balance in a
new fiscal year shall be utilized in support of E&G operating activities only
except where expressly allowed by law.

Authority: Section 7(d), Art. IX, Fla. Const., History-New 12-6-07, 11-21-13.
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From: Willlam Merck

Sent:  Tue 12/02/2014 4:15 PM (GMT-05:00)
To: Tracy Clark

Cc: Dale Whittaker

Bee:

Subject: RE: Use of Carry-Forward Funds

Good detailed response. Bil

From: Tracy Clark

Sent: Tuesday, December 02, 2014 3:33 PM

To: David Noel; Lynn Gonzalez

Cc: Deborah German; Steven Omli; William Merck
Subject: RE: Use of Carry-Forward Funds

David,

1 apologize. | did not realize you were waiting on an answer to this question. Lynn and | spoke to Steve a
few weeks ago when he was on campus and gave him our opinion at that time, so | thought that was the
end of it.

If 1 understand correctly you are looking to transfer $ 3 million of E&G funds to the UCF Foundation to
establish endowments whereby the earnings from the funds will be made available to key faculty
members for their use in various COM endeavors.

Two “rules”, if you will, make this not possible. The first is that BOG regulation 9.007(3)(a) limits the use
of E&G funds for E&G operating activities only —namely instruction, research, public service, plant
operations and maintenance, student services etc. | would not describe the establishment of an
endowment as an operating activity, and thus not a proper use of E&G funds. Second the Auditor
General has taken the position that there is no legal authority that allows the universities to transfer
cash to a DSO, whether it's transferred as a loan or as a straight transfer of cash. This position was
reiterated in a presentation by Jim Stultz, AG Audit Manager, to the SUS controllers In June 2014. This

scenario seems like too big of a stretch from these rules for me to be comfortable with this plan.

Both the BOG regulation and selected page from the AG’s presentation are attached for your
reference. If you would like to discuss it further, please give me a call.

Tracy Clark, CPA

Associate Vice President for Finance and Controller
UCF Finance and Accounting

12424 Research Parkway, Ste 300

Orlando, Florida 32826

Phone: 407-882-1006

Fax: 407-882-1102

Tracy.Clark@ucf.edu

From: David Noel
Sent: Tuesday, December 02, 2014 11:25 AM





709663

To: Lynn Gonzalez; Tracy Clark
Cc: Deborah German; Steven Omli
Subject: Use of Carry-Forward Funds

Dear Lynn and Tracy:

Can you please let me know when 1 can expect to receive your definitive response to our request to
move $3M in carry-forward funds to quasi-endowed funds. This movement will greatly assist our efforts
to recruit and maintain key clinical faculty for the College of Medicine. If you are leaning toward
denying this request, can you please also provide the rationale and the laws and or rules prohibiting this
movement? We would like the opportunity to try to overcome whatever objections may exist.

Being able to quickly provide some endowments will be extremely beneficial to the College of Medicine
now and into the future. This movement will also reduce our carry-forward fund total.

Many thanks for your attention to this detail and to helping the College of Medicine grow.

Best Regards, David





From: Tracy Clark <Tracy.Clark@ucf.edu>

Sent: Tuesday, March 22, 2016 4:58 PM

To: Dale Whittaker; William Merck

Cc: Debra Copertino; Dania Suarez; Angie Carloss; Christina Tant
Subject: Fwd: Capital Projects

Attachments: Capital Projects_032216.pdf; ATT00001.htm

Dale and Bill

We have put together a list of unfunded and funded capital projects for your meeting tomorrow with Dr. Hitt. We
compiled it from information we had, information from John Pittman, and information we requested from Lee Kernek. If
you have any questions or changes you'd like me to the schedule, please let me know.

Sent from my iPad

Begin forwarded message:

From: Christina Tant <Christy.Tant@ucf.edu>
Date: March 22, 2016 at 4:54:21 PM EDT

To: Tracy Clark <Tracy.Clark@ucf.edu>
Subject: Capital Projects

Tracy — Attached is the list of funded and unfunded capital projects, as of today.





Capital Projects
Current Funding Plan
Updated 3/22/16

Academic/ Research Space

ARA Small Research Building

Creol Building Phase Il Build-Out
Archie Carr Turtle Research

Lab Renovation/ Repair - COS, BSBS
Lab Renovation/ Repair - CECS

TAF Research (polluted drains)
Osceola ICAMR

Millican Hall Renovation

Swing Space/ Modulars

UCF Downtown
Academic Building Overrun
Tri-Gen Building
Fountain
Infrastructure
Moving Costs

Other Facllities
Performing Arts Center
UCF Gateway (campus entryway)
Band Building Road & Utilities
Band Building Lighting
Classroom | Shelter
Twin Rivers Golf Course
Building Demolitions

Infrastructure, HVAC and Other
0OUC Buy-out for Lake Nona

Alafaya Pedestrian Safety Maintenance

Unfunded Projects

Academic/ Research Space

Trevor Colburn Building

P [ R PRTI, PRV §
Colburn Hall Renovation

Global UCF Building

Interdisciplinary Research Bldg - Phase |
Interdisciplinary Research Bldg - Phase Il
Creol Lab - Phase | and |l

Generator for Biology Building

UCF Downtown
Academic Building
Garage
Center for Emerging Media Renovation

Other Facilities
UCFAA Stadium/ Arena Video and Sound
UCFAA tndoor Fieldhouse
Band Building
US Tennis Association Complex

Infrastructure, HVAC and Other
New Chiller

Venue HVAC Repair
Daytona HVAC Repair
Road improvements - North Orion

: Funded Projects

Central Funding Source

Estimated Funding to be  Diviston/ Unit Interest Auxiliar ERG
Project Cost Identified Resources & Other ¥
$ 13,000,000 $ 13,000,000 S * $ $ $
2,000,000 1,500,000 500,000
5,000,000 5,000,000 - - =
1,400,000 1,400,000 - - -
1,500,000 575,000 925,000 =
1,500,000 1,500,000 -
? ? -
? ? -
? ?
10,000,000 10,000,000 - - =
20,000,000 20,000,000 - <
200,000 200,000 =
? ? - -
? % - - z
60,000,000 60,000,000 - = -
6,500,000 6,500,000 -
1,500,000 1,500,000 -
1,000,000 1,000,000 -
2,200,000 2,200,000 -
2,000,000 2,000,000
? ?
15,000,000 15,000,000
4,000,000 4,000,000 - -
$ 146,800,000 § 145375000 §  1,425000| $ = $ 3 $ >
$ 23,000,000 $ $ - $ $ $ 23,000,000
15,000,000 - = . 15,000,000
17,200,000 600,000 10,000,000 4,800,000 1,800,000
32,000,000 3,000,000 26,000,000 - 3,000,000
17,000,000 - 17,000,000 -
6,000,000 4,000,000 - = 2,000,000
1,000,000 - = 1,000,000
20,000,000 - 9,000,000 11,000,000 -
15,000,000 15,000,000 - -
5,000,000 - - 5,000,000
7,500,000 ] 7,500,000
3,000,000 - 3,000,000 -
2,500,000 = 2,200,000 300,000
3,500,000 = = - 3,500,000
13,000,000 - 13,000,000 -
2,800,000 800,000 1,000,000 1,000,000
776,250 - - 776,250
340,000 3 340,000 -
§ 184,616,250 5 - § 45440000 & 53,000,000 $ 29,800,000 $ 56,376,250
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Tier 1l Requests - By Strategic Initiative

FY16 Projected Budget Line Item
Undergraduate Success 8HC

CAH
CBA
CEHP

CHP
CON
cos
IkM
RCA

SDES

UREL

College/Area Initiatives/Projects
Instruction Costs to offer 10 additional honors courses & science labs

International Programming

Replacement of 2 positions - Student Advising & Student Affairs support

Research Support - Burnett Research Scholars Program
Increase summer support (15-16)

Office of Student Engagement (Salary & Operating)
Summer Salary - Hires - Faculty New

Urban Education Initiative/UCF Downtown

New Faculty Hire Summer Support & summer expansion
Self Insurance Plan Premiums

Recurring Non-Salary Needs to Support New Faculty
Data Warehouse (Bl Analytics Suite)

Enrollment Management Position {President Commitment)
Address Remaining Osceola Campus Need

To support College of Science Regional MOU
Academic Advising Initiative

Knight Watch Program

Middle Income Enhancement Scholarships

SCH Enhancement Scholarships

STEM Majors Advising Program

Student Disability Services, Auxiliary Aids

Title IX Enforcement, Investigations, Care & Outreach
Legislative Internship

Veteran's Housing - Soldiers to Scholars

Undergraduate Success Total

Graduate Program Growth "CON
cos
RCA
SDES
Graduate Program Growth Total B __
Increase Research Funding CON
ORC

]
=
-]
=

<

E&G Recurring
200,000
30,000
80,000
30,000
100,000
460,845
142,485
322,500
490,000
25,000
125,000
91,480
55,000
384,288

495,000
49,206
2,000,000
1,500,000
186,728
300,000

25,000
100,000

Standardized Patients for Simulation

Increase GTA Stipends to National Average

Staff Positions (3) - Additional Osceola Support Staff

Graduate assistant support for tuition and waivers (37 students)

Research Coordinator Replacement Pre-Hire

Federal Matching Funds

FHTCC Funding Support

Funding Support for Multidisciplinary Centers & Institutes
Hires - Faculty New - IST (2)

Major Capital Acquisitions

NSF CAREER Matching Funds

STOKES upgrade

Increase Research Funding Total -
Capital Projects and Infrastructure Changes A&F

CECS
CHP
cop
SDES
~ UREL
Capital Projects and Infrastructure Changes Total -
IT Enhancements ' ITR

IT Enhancements Total
University Support to Address Critical Needs  A&F

IKM

PRES
UGS
UREL

University Support to Address Critical Needs Total
Grand Total

2 positions - Contracts/Real estate and Warehouse

2 Positions - EMS Acquisition Manager and EMS Analyst

Landscaping & Natural Res. - To fully fund existing position and operations

Rosen Annual Maintenance and Capital Improvements
Lab Renovations

Atrium Collaborative Area Renovations
Phase Il of CREOL Addition/Expansion
SFA Renovation

Mini vans-Soldiers to Scholars (2}

Additional Data Center Hardware/Maintenance
Additional Staff - Applications Developers (2)
Additional Staff - Sr. Info Security Analyst
Recurring Library Resource Cost Inflation

Environmental Health & Safety (Gap Insurance/International Travel)
Human Resources Staffing

OEM Licensing

OEM Vehicles

Orange County security - off campus student areas

TQM Compliance Team

IT Business Analyst

IT Expenses {SMCA Split)

IT Auditor

Move Salaries from Non Recurring to Recurring Funds (5 Positions)
Director of Governmental Relations

Director of International Economic Development
Program Manager - Soldiers to Scholars

‘Igggr‘::::n- |:|:'—:c'— Z22IIIggxTITIZTIITIZ~ICI-CIZIZI

TE-CTITZZITIIII EIZZI |111gv—::::gg

7,192,532

E&G Non-
recurring Total

1,500,000
50,000
15,000

20,000

30,000

1,615,000 8,807,532

25,000
1,000,000
120,000
175,157

1,320,157

1,320,157

1,000,000
2,000,000
250,000

50,000
500,000

500,000
500,000
1,000,000

3,250,000

2,550,000 5,800,000

66,300
210,350
71,000
262,365

610,015
433,863
160,000
170,000
100,000
360,000

- 1,223,863

269,000
300,000
65,000

75,000
500,000
65,000
32,000
160,000
172,054
138,600
148,600
82,160
2,007,414
$ 15,603,981

500,000
150,000
4,000,000
750,000
60,000

560,000 6,070,015

1,223,863

155,000

155,000 2,162,414
$ 9,780,000 $ 25,383,981





Tier Hl requests by size of request

College/Area

Initiatives/Projects

|$0-150,000

KM
IKM
A&F
A&F
A&F
BHC
UREL
IKM
CAH
ITR
CEHP
SDES
UREL

UREL
BHC
BHC
SDES
IKM
A&F
UREL
Cos
UREL
CHP

IT Expenses (SMCA Split)

Enroliment Management Position (President Commitment)
OEM Licensing

Landscaping and Natural Res - To fully fund existing position & oper's
Orange County security - off campus student areas
Replacement of 2 positions - Student Advising & Student Affairs
Program Manager - Soldiers to Scholars

Data Warehouse (Bl Analytics Suite)

Increase summer support (15-16)

Recurring Library Resource Cost Inflation

Summer Salary - Hires - Faculty New

Title IX Enforcement, Investigations, Care & Outreach

Mini vans-Soldiers to Scholars (2)

Legislative Internship

International Programming

Research Support - Burnett Research Scholars Program
Knight Watch Program

IT Business Analyst

2 positions - Contracts/Real Estate and Warehouse
Veteran's Housing - Soldiers to Scholars

Recurring Non-Salary Needs to Support New Faculty
Director of International Economic Development
Atrium Collaborative Area Renovations

Grand Total $0-150,000

|$151,000 - $999,999 |

PRES
SDES
SDES
BHC
A&F
A&F
A&F
SDES
ITR
CHP
SDES
A&F
ORC
SDES

ITR
ITR
A&F
ORC
ITR
RCA
A&F
CECS
ORC
ORC

IT Auditor

Graduate assistant support for tuition and waivers (37 students)
STEM Majors Advising Program

Instruction Costs to offer 10 additional honors courses & science labs
Rosen Annual Maintenance and Capital Improvements
Environmental Health & Safety (Gap Insurance/International Travel)
Human Resources Staffing

Student Disability Services, Auxiliary Aids

Additional Data Center Hardware/Maintenance

New Faculty Hire Summer Support & summer expansion

Academic Advising Initiative

OEM Vehicles

Federal Matching Funds

SFA Renovation

Additional Staff - Applications Developers (2)
Additional Staff - Sr. Info Security Analyst

2 positions - EMS Acquisition Manager and EMS Analyst
Hires - Faculty New - IST (2)

Recurring Library Resource Cost Inflation

Address Remaining Osceola Campus Need

TQM Compliance Team

Lab Renovations

Major Capital Acquisitions

NSF CAREER Matching Funds

Grand Total $151,000 - 999,999

Priority E&G Recurring

32,000
55,000
65,000
71,000
75,000
80,000
82,160
91,480
100,000
100,000
142,485

E&G Non-
recurring

30,000
60,000

Total 894,125

90,000

25,000
30,000
30,000
49,206
65,000
66,300
100,000
125,000
148,600

15,000

150,000

28 2ZTZTZTZTZTZTZTTL L TITTITIITITITTIIITICI

Total 639,106

165,000

1,533,231

160,000
175,157
186,728
200,000
262,365
269,000
300,000
300,000
433,863
490,000
495,000

255,000

20,000

50,000
155,000
500,000
750,000

Total 3,272,113

1,475,000

160,000
170,000
210,350
250,000
360,000
384,288
500,000

500,000
500,000
500,000

2222222222 T IITIITIITITIITIIIIIICT

Total 2,034,638

1,500,000

5,306,751

2,975,000





College/Area

Initiatives/Projects

151,000,000 + |

COSs Increase GTA Stipends to National Average
ORC FHTCC Funding Support
ORC STOKES upgrade

RCA To Support College of Science Regional Campus MOU
CoP Phase Il of CREOL Addition/Expansion
SDES SCH Enhancement Scholarships
SDES Middle Income Enhancement Scholarships

Grand Total $1,000,000 +

|Low Priority

CON
CON
CON
RCA
UREL
uGs
CEHP
CBA
ORC

Self Insurance Plan Premiums

Standardized Patients for Simulation

Research Coordinator Replacement Pre-Hire

Staff Positions (3) - Osceola Support

Director of Governmental Relations

Move Salaries from Non Recurring to Recurring Funds (5 Positions)
Urban Education Initiative/UCF Downtown

Office of Student Engagement (Salary & Operating)

Funding Support for Multidisciplinary Centers & Institutes

Grand Total Low Priority

Total All Requests

Priority

i eitsa = g

Total

M Total

= —eere e,

E&G Non-

E&G Recurring  recurring
1,000,000
1,000,000
1,000,000
1,500,000
- 4,000,000
2,000,000 6,500,000
1,500,000
2,000,000 -
3,500,000 -
5,500,000 6,500,000
25,000
25,000
50,000
120,000
138,600
172,054
322,500
460,845
2,000,000
3,263,999 50,000
15,603,981 9,780,000






FY15 Projected Carryforward

Preliminary
Projected
7/1/14 Base 06/30/12 06/30/13 06/30/14 6/30/15 % of Base
VP Org Description Budget Carryforward Carryforward Carryforward Carryforward Budget
President Total 10,854,130 5,916,144 4,712,911 5,274,815 4,998,714 46%
Administration and Finance Total 73,628,857 6,262,333 5,247,173 6,622,639 6,572,272 9%
Communications and Marketing Total 5,413,936 992,962 464,489 1,443,600 985,394 18%
University Relations Total 1,972,612 308,578 264,327 376,211 152,800 8%
AA-Provost Office & AA Division Reserve 2,483,284 3,166,731 13,080,837 10,051,622 23,730,720  956%
AA-COM-Burnett School/ Bio Sciences Center 9,070,857 9,805,471 7,202,844 7,777,933 8,696,351 96%
AA-College of Business Admin 25,461,077 7,424,684 8,094,461 10,355,840 12,248,366 48%
AA-Research-Nanoscience 3,844,051 4,817,026 5,199,620 5,935,542 6,367,465 166%
AA-Office of Research 11,344,016 895,162 3,237,188 587,666 3,792,338 33%
AA-College of Optics and Photo 2,453,768 684,815 311,592 907,692 1,293,129 53%
AA-College of Sciences 42,911,273 4,653,061 5,188,552 4,863,246 6,880,931 16%
AA-College of Nursing 5,957,617 1,670,229 1,021,751 812,358 892,594 15%
AA-College of Engr/Comp Sci 28,756,021 6,613,164 8,385,128 8,122,538 7,794,833 27%
AA-College of Health & PA 21,437,382 3,994,669 4,723,784 3,631,261 4,262,527 20%
AA-Undergraduate Studies 4,089,284 1,896,161 1,728,472 1,964,349 1,891,223 46%
AA-College of Hospitality Man 8,484,540 3,042,618 2,521,169 2,036,741 1,495,670 18%
AA-College of Arts and Humanities 34,602,539 1,288,775 1,497,246 729,221 1,554,518 4%
AA-College of Graduate Studies 8,895,551 2,191,351 1,816,046 1,664,021 1,167,803 13%
AA-Research-IST 1,693,583 70,055 67,053 172,035 460,817 27%
AA-Research-CREOL 2,945,479 794,253 455,848 415,134 566,965 19%
AA-Regional Campus Admin 25,972,461 326,480 229,455 1,021,034 - 0%
AA-Research-AMPAC 744,326 830,987 984,794 1,067,082 343,680 46%
AA-Research-FSEC 2,812,187 (5,847) 1,377 77,214 268,514 10%
AA-Honors College 3,091,180 174,041 78,483 94,769 140,178 5%
AA-Acad., Faculty & Int'l. Aff 4,503,550 940,126 488,061 368,228 125,636 3%
AA-Student Dev & Enroll Svcs 45,494,772 1,289,214 1,201,401 2,983,338 885,976 2%
AA-College of Education 22,028,415 563,808 172,283 202,080 - 0%
AA-Info Technologies & Res 31,274,491 1,148,152 1,198,065 1,342,266 1,600,000 5%
AA-Research-14 - 1,552,700 1,165,079 226,160 -
AA-Research-Other - 51,443 10,411 - -
Academic Affairs Total 350,351,705 59,879,329 70,061,000 67,409,371 86,460,233 25%
Main Total 442,221,240 73,359,346 80,749,900 81,126,636 99,169,413
College of Medicine 25,683,699 10,150,816 11,247,542 17,171,991 16,400,000 64%





FY16 Available for Redistribution

President's Division

Administration and Finance Division
Communications and Marketing Division
University Relations Division

AA-College of Business Admin
AA-COM-Burnett School/ Bio Sciences Center
AA-Research-Nanoscience
AA-Office of Research

AA-College of Optics and Photo
AA-College of Nursing

AA-College of Sciences

AA-College of Engr/Comp Sci
AA-Provost Office & AA Division Reserve
AA-College of Health & PA
AA-Undergraduate Studies
AA-Info Technologies & Res
AA-College of Arts and Humanities
AA-College of Hospitality Man
AA-College of Graduate Studies
AA-Research-IST
AA-Research-AMPAC
AA-Research-FSEC
AA-Research-CREOL

AA-Honors College

AA-Acad., Faculty & Int'l. Aff
AA-Regional Campus Admin
AA-Student Dev & Enroll Svcs
AA-College of Education
AA-Research-14

Preliminary
Projected
06/30/14 6/30/15
Carryforward Carryforward Committed Contribution
S 5,274,815 S 4,999,000 S 3,887,000 S 1,112,000
6,622,639 6,572,000 6,244,000 329,000
1,443,600 985,000 985,000
376,211 153,000 153,000

10,355,840 12,248,000 8,817,000 3,432,000
7,777,933 8,696,000 6,382,000 2,315,000
5,935,542 6,367,000 4,054,000 2,314,000
587,666 3,792,000 2,194,000 1,598,000
907,692 1,293,000 347,000 946,000
812,358 893,000 592,000 301,000
4,863,246 6,881,000 6,607,000 274,000
8,122,538 7,795,000 7,558,000 237,000
10,051,622 23,731,000 23,523,000 208,000
3,631,261 4,263,000 4,060,000 203,000
1,964,349 1,891,000 1,797,000 95,000
1,342,266 1,600,000 1,520,000 80,000
729,221 1,555,000 1,477,000 77,000
2,036,741 1,496,000 1,421,000 75,000
1,664,021 1,168,000 1,109,000 58,000
172,035 461,000 438,000 23,000
1,067,082 344,000 327,000 17,000
77,214 269,000 255,000 13,000
415,134 567,000 557,000 10,000
94,769 140,000 133,000 7,000
368,228 126,000 121,000 5,000

1,021,034 - S -

2,983,338 886,000 886,000 -
202,080 661,000 (661,000}

226,160 . . -
S 98,298,627 S 99,171,000 S 86,105,000 S 13,068,000






University Budget Committee

Principle: This committee is responsible for stewarding, optimizing,
and investing the university’s financial resources in ways that
strategically advance the missions of the University. The committee
also recommends income strategies to meet the needs of the
University. The committee operates transparently and makes
decisions/recommendations based on evidence and input. We
monitor the impact of our committee decisions against targeted
outcomes and make changes when needed to meet targets. We will
do what is right and we will do it well. Through our collective
leadership, we will significantly influence the future excellence,
productivity and impact of UCF, through the optimal use of limited
resources.

11-17-2014 University Budget Committee
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.ier 1il Requests - By Strategic Initiative

FY16 Projected Budget Line Item
Undergraduate Success

Undergraduate Success Total
Graduate Program Growth

Graduate Program Growth Total

Increase Research Funding

Increase Research Funding Total -
Capital Projects and Infrastructure Changes

Capital Projects and Infrastructure Changes Total
IT Enhancements

IT Enhancements Total B .
University Support to Address Critical Needs

E&G Non-
College/Area Initiatives/Projects Priority  E&G Recurring  recurring Total
BHC Instruction Costs to offer 10 additional honors courses & science labs H 200,000
International Programming M 30,000
Replacement of 2 positions - Student Advising & Student Affairs support H 80,000
Research Support - Burnett Research Scholars Program M 30,000
CAH Increase summer support {15-16) H 100,000
CBA Office of Student Engagement (Salary & Operating) L 460,845
CEHP Summer Salary - Hires - Faculty New H 142,485
Urban Education Initiative/UCF Downtown L 322,500
CHP New Faculty Hire Summer Support & summer expansion H 490,000
CON Self Insurance Plan Premiums L 25,000
cos Recurring Non-Salary Needs to Support New Faculty M 125,000
IKM Data Warehouse (Bl Analytics Suite) H 91,480
Enrollment Management Position (President Commitment) H 55,000
RCA Address Remaining Osceola Campus Need M 384,288
To support College of Science Regional MOU H 1,500,000
SDES Academic Advising Initiative H 495,000 50,000
Knight Watch Program M 49,206 15,000
Middle Income Enhancement Scholarships M 2,000,000
SCH Enhancement Scholarships M 1,500,000
STEM Majors Advising Program H 186,728 20,000
Student Disability Services, Auxiliary Aids H 300,000
Title IX Enforcement, Investigations, Care & Outreach H 30,000
UREL Legislative Internship M 25,000
Veteran's Housing - Scldiers to Scholars - = M 100,000 -
_____ 7,192,532 1,615,000 8,807,532
CON Standardized Patients for Simulation L 25,000
cos Increase GTA Stipends to National Average H 1,000,000
RCA Staff Positions {3) - Additional Osceola Support Staff L 120,000
SDES Graduate assistant support for tuition and waivers {37 students) H 175,157
- B 1,320,157 1,320,157
CON Research Coordinator Replacement Pre-Hire L 50,000
ORC Federal Matching Funds H 500,000
FHTCC Funding Support H 1,000,000
Funding Support for Multidisciplinary Centers & Institutes L 2,000,000
Hires - Faculty New - IST (2) M 250,000
Major Capital Acquisitions M 500,000
NSF CAREER Matching Funds M 500,000
STOKES upgrade o H - 1,000,000
3,250,000 2,550,000 5,800,000
ARF 2 positions - Contracts/Real estate and Warehouse M 66,300
2 Positions - EMS Acquisition Manager and EMS Analyst M 210,350
Landscaping & Natural Res. - To fully fund existing position and operations  H 71,000
Rosen Annual Maintenance and Capital Improvements H 262,365
CECS Lab Renovations L 500,000
CHP Atrium Collaborative Area Renovations M 150,000
cop Phase Il of CREOL Addition/Expansion H 4,000,000
SDES SFA Renovation H 750,000
__UREL _Mini vans-Soldiers to Scholars (2) H 60,000 o
610,015 5,460,000 6,070,015
ITR Additional Data Center Hardware/Maintenance H 433,863
Additional Staff - Applications Developers {2) M 160,000
Additional Staff - Sr, Info Security Analyst M 170,000
Recurring Library Resource Cost Infiation H 100,000
- B - M 360,000 -
- - - - B 1,223,863 1,223,863
A&F Environmental Health & Safety (Gap Insurance/International Travel) H 269,000
Human Resources Staffing H 300,000
OEM Licensing H 65,000
OEM Vehicles H 155,000
Orange County security - off campus student areas H 75,000
TQM Compliance Team W 500,000
IKM IT Business Analyst ] 65,000
IT Expenses (SMCA Split) H 32,000
PRES IT Auditor H 160,000
UGS Move Salaries from Non Recurring to Recurring Funds (5 Positions) L 172,054
UREL Director of Governmental Relations L 138,600
Director of International Economic Development V] 148,600
Program Manager - Soldiers to Scholars H 82,160
B - - 2,007,414 155,000 2,162,414

University Support to Address Critical Needs Total

Grand Total

$ 15,603,981

$ 9,780,000 $ 25,383,981





Tier lll requests by size of request

College/Area
|50-150,000 |
IKM
IKM
A&F
A&F
A&F
BHC
UREL
IKM
CAH
ITR
CEHP
SDES
UREL

UREL
BHC
BHC
SDES
IKM
A&F
UREL
cos
UREL
CHP

Initiatives/Projects

IT Expenses (SMCA Split)

Enrollment Management Position (President Commitment)

OEM Licensing

Landscaping and Natural Res - To fully fund existing position & oper's

Orange County security - off campus student areas

Replacement of 2 positions - Student Advising & Student Affairs

Program Manager - Soldiers to Scholars

Data Warehouse (Bl Analytics Suite)

Increase summer support (15-16)

Recurring Library Resource Cost Inflation

Summer Salary - Hires - Faculty New

Title IX Enforcement, Investigations, Care & Outreach
Mini vans-Soldiers to Scholars (2)

Legislative Internship

International Programming

Research Support - Burnett Research Scholars Program
Knight Watch Program

IT Business Analyst

2 positions - Contracts/Real Estate and Warehouse
Veteran's Housing - Soldiers to Scholars

Recurring Non-Salary Needs to Support New Faculty
Director of International Economic Development
Atrium Collaborative Area Renovations

Grand Total $0-150,000

|5151,000 - $999,999 |
PRES
SDES
SDES
BHC
A&F
A&F
A&F
SDES
ITR
CHP
SDES
A&F
ORC
SDES

ITR
ITR
A&F
ORC
ITR
RCA
A&F
CECS
ORC
ORC

Grand Total $151,000

IT Auditor

Graduate assistant support for tuition and waivers (37 students)

STEM Majors Advising Program

Instruction Costs to offer 10 additiona! honors courses & science labs

Rosen Annual Maintenance and Capital Improvements

Environmental Health & Safety (Gap Insurance/international Travel)

Human Resources Staffing

Student Disability Services, Auxiliary Aids

Additional Data Center Hardware/Maintenance

New Faculty Hire Summer Support & summer expansion
Academic Advising Initiative

OEM Vehicles

Federal Matching Funds

SFA Renovation

Additional Staff - Applications Developers (2)

Additional Staff - Sr. Info Security Analyst

2 positions - EMS Acquisition Manager and EMS Analyst
Hires - Faculty New - IST (2}

Recurring Library Resource Cost Inflation

Address Remaining Osceola Campus Need

TQM Compliance Team

Lab Renovations

Major Capital Acquisitions

NSF CAREER Matching Funds

- 999,999

Priority E&G Recurring

32,000
55,000
65,000
71,000
75,000
80,000
82,160
91,480
100,000
100,000
142,485

I T XTI T XTI I ITITITITXIT

E&G Non-
recurring

30,000
60,000

Total 894,125

90,000

25,000
30,000
30,000
49,206
65,000
66,300
100,000
125,000
148,600

15,000

150,000

E=ZELLLLETLELLLLE ¢

Total 639,106

165,000

1,533,231

160,000
175,157
186,728
200,000
262,365
269,000
300,000
300,000
433,863
490,000
495,000

255,000

20,000

50,000
155,000
500,000
750,000

Total 3,272,113

1,475,000

160,000
170,000
210,350
250,000
360,000
384,288
500,000

500,000
500,000
500,000

2222222222 I TIITIITIIIIIIIIIICT

Total 2,034,638

1,500,000

5,306,751

2,975,000





College/Area

Initiatives/Projects

[51,000,000 +

Cos
ORC
ORC
RCA
cop

SDES
SDES

Increase GTA Stipends to National Average

FHTCC Funding Support

STOKES upgrade

To Support College of Science Regional Campus MOU
Phase || of CREOL Addition/Expansion

SCH Enhancement Scholarships
Middle Income Enhancement Scholarships

Grand Total $1,000,000 +

[Low Priority

CON
CON
CON
RCA
UREL
UGS
CEHP
CBA
ORC

Self Insurance Plan Premiums

Standardized Patients for Simulation

Research Coordinator Replacement Pre-Hire

Staff Positions (3) - Osceola Support

Director of Governmental Relations

Move Salaries from Non Recurring to Recurring Funds (5 Positions)
Urban Education Initiative/UCF Downtown

Office of Student Engagement (Salary & Operating)

Funding Support for Multidisciplinary Centers & Institutes

Grand Total Low Priority

Total All Requests

Priority

2Z pgxxxzxTx

M Total

mrrmrrerere-reerreeese

E&G Non-

E&G Recurring recurring
1,000,000
1,000,000
1,000,000
1,500,000
3 4,000,000
2,000,000 6,500,000
1,500,000
2,000,000 -
3,500,000 2
5,500,000 6,500,000
25,000
25,000
50,000
120,000
138,600
172,054
322,500
460,845
2,000,000
3,263,999 50,000
15,603,981 9,780,000






FY15 Projected Carryforward

Preliminary
Projected
7/1/14 Base 06/30/12 06/30/13 06/30/14 6/30/15 % of Base
VP Org Description Budget Carryforward Carryforward Carryforward Carryforward Budget
President Total 10,854,130 5,916,144 4,712,911 5,274,815 4,998,714 46%
Administration and Finance Total 73,628,857 6,262,333 5,247,173 6,622,639 6,572,272 9%
Communications and Marketing Total 5,413,936 992,962 464,489 1,443,600 985,394 18%
University Relations Total 1,972,612 308,578 264,327 376,211 152,800 8%
AA-Provost Office & AA Division Reserve 2,483,284 3,166,731 13,080,837 10,051,622 23,730,720  956%
AA-COM-Burnett School/ Bio Sciences Center 9,070,857 9,805,471 7,202,844 7,777,933 8,696,351 96%
AA-College of Business Admin 25,461,077 7,424,684 8,094,461 10,355,840 12,248,366 48%
AA-Research-Nanoscience 3,844,051 4,817,026 5,199,620 5,935,542 6,367,465 166%
AA-Office of Research 11,344,016 895,162 3,237,188 587,666 3,792,338 33%
AA-College of Optics and Photo 2,453,768 684,815 311,592 907,692 1,293,129 53%
AA-College of Sciences 42,911,273 4,653,061 5,188,552 4,863,246 6,880,931 16%
AA-College of Nursing 5,957,617 1,670,229 1,021,751 812,358 892,594 15%
AA-College of Engr/Comp Sci 28,756,021 6,613,164 8,385,128 8,122,538 7,794,833 27%
AA-College of Health & PA 21,437,382 3,994,669 4,723,784 3,631,261 4,262,527 20%
AA-Undergraduate Studies 4,089,284 1,896,161 1,728,472 1,964,349 1,891,223 46%
AA-College of Hospitality Man 8,484,540 3,042,618 2,521,169 2,036,741 1,495,670 18%
AA-College of Arts and Humanities 34,602,539 1,288,775 1,497,246 729,221 1,554,518 4%
AA-College of Graduate Studies 8,895,551 2,191,351 1,816,046 1,664,021 1,167,803 13%
AA-Research-IST 1,693,583 70,055 67,053 172,035 460,817 27%
AA-Research-CREOL 2,945,479 794,253 455,848 415,134 566,965 19%
AA-Regional Campus Admin 25,972,461 326,480 229,455 1,021,034 - 0%
AA-Research-AMPAC 744,326 830,987 984,794 1,067,082 343,680 46%
AA-Research-FSEC 2,812,187 (5,847) 1,377 77,214 268,514 10%
AA-Honors College 3,091,180 174,041 78,483 94,769 140,178 5%
AA-Acad., Faculty & Int'l. Aff 4,503,550 940,126 488,061 368,228 125,636 3%
AA-Student Dev & Enroll Svcs 45,494,772 1,289,214 1,201,401 2,983,338 885,976 2%
AA-College of Education 22,028,415 563,808 172,283 202,080 - 0%
AA-Info Technologies & Res 31,274,491 1,148,152 1,198,065 1,342,266 1,600,000 5%
AA-Research-14 - 1,552,700 1,165,079 226,160 -
AA-Research-Other - 51,443 10,411 - -
Academic Affairs Total 350,351,705 59,879,329 70,061,000 67,409,371 86,460,233 25%
Main Total 442,221,240 73,359,346 80,749,900 81,126,636 99,169,413
College of Medicine 25,683,699 10,150,816 11,247,542 17,171,991 16,400,000 64%





FY16 Available for Redistribution

President's Division

Administration and Finance Division
Communications and Marketing Division
University Relations Division

AA-College of Business Admin
AA-COM-Burnett School/ Bio Sciences Center
AA-Research-Nanoscience
AA-Office of Research

AA-College of Optics and Photo
AA-College of Nursing

AA-College of Sciences

AA-College of Engr/Comp Sci
AA-Provost Office & AA Division Reserve
AA-College of Health & PA
AA-Undergraduate Studies
AA-Info Technologies & Res
AA-College of Arts and Humanities
AA-College of Hospitality Man
AA-College of Graduate Studies
AA-Research-IST
AA-Research-AMPAC
AA-Research-FSEC
AA-Research-CREOL

AA-Honors College

AA-Acad., Faculty & Int'l. Aff
AA-Regional Campus Admin
AA-Student Dev & Enroll Svcs
AA-College of Education
AA-Research-14

Preliminary
Projected
06/30/14 6/30/15
Carryforward Carryforward Committed Contribution
S 5,274,815 S 4,999,000 $ 3,887,000 S 1,112,000
6,622,639 6,572,000 6,244,000 329,000
1,443,600 985,000 985,000 -
376,211 153,000 153,000
10,355,840 12,248,000 8,817,000 3,432,000
7,777,933 8,696,000 6,382,000 2,315,000
5,935,542 6,367,000 4,054,000 2,314,000
587,666 3,792,000 2,194,000 1,598,000
907,692 1,293,000 347,000 946,000
812,358 893,000 592,000 301,000
4,863,246 6,881,000 6,607,000 274,000
8,122,538 7,795,000 7,558,000 237,000
10,051,622 23,731,000 23,523,000 208,000
3,631,261 4,263,000 4,060,000 203,000
1,964,349 1,891,000 1,797,000 95,000
1,342,266 1,600,000 1,520,000 80,000
725,221 1,555,000 1,477,000 77,000
2,036,741 1,496,000 1,421,000 75,000
1,664,021 1,168,000 1,109,000 58,000
172,035 461,000 438,000 23,000
1,067,082 344,000 327,000 17,000
77,214 269,000 255,000 13,000
415,134 567,000 557,000 10,000
94,769 140,000 133,000 7,000
368,228 126,000 121,000 5,000
1,021,034 - - -
2,983,338 886,000 886,000 -
202,080 661,000 (661,000)
226,160 -

S 98,298,627

$ 99,171,000 S5 86,105,000 S 13,068,000






University Budget Committee

Principle: This committee is responsible for stewarding, optimizing,
and investing the university’s financial resources in ways that
strategically advance the missions of the University. The committee
also recommends income strategies to meet the needs of the
University. The committee operates transparently and makes
decisions/recommendations based on evidence and input. We
monitor the impact of our committee decisions against targeted
outcomes and make changes when needed to meet targets. We will
do what is right and we will do it well. Through our collective
leadership, we will significantly influence the future excellence,
productivity and impact of UCF, through the optimal use of limited
resources.

11-17-2014 University Budget Committee
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UCF EXECUTIVE
BUDGET COMMITTEE
MEETING

UNIVERSITY

BUDGET

May 5, 2015

AGENDA @

. FY16 E&G Budget Projection — recurring vs.
on-recurring - COM separate

Discuss pulling back on funding Tier | and |l

Review Tier Il requests

Proposal to reallocate carryforward

Decision on Tier Il funding requests

1
n
2
3
4. Review carryforward history
5
6
7

Reallocation of base budget
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FY16 PROJECTION

5275 $
Carryforward
New Performance Funding 15.0
Total Sources 542.5

Operating Expenditures 503.2
Tier 1 New Faculty, Start up and Staff 14.2
Tier 2 New Faculty, Start up and Staff 14.7
Merit Increases and ADI 9.1

Total Uses 541.2

Remaining Balance $

Tier 3 Requests $

TIER Ill REQUESTS

Critical
Needs
support,
$2.2

Capital
Projects/Infrastructure,
$6.1 &

IT Enhancements, $1,2

Growth, $1.3
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TIER Il REQUESTS BY TYPE

Tier Il Requests (in millions)
Non-
Recurring Recurring Total

Undergraduate Success $ 7.2 § 16 $

Graduate Program Growth 13

Increase Research Funding 33 2.5

IT Enhancements 1.2

Capital Projects/Infrastructure 0.6 5.5

Critical Needs support 2.0 0.2
Total Tier lil Requests $ 156 $ 9.8 $

HISTORICAL CARRYFORWARD

Projected
Division FY10 FY13 FY14 FY15
President $ 2,730,000 $ 5,370,000 $ 5,920,000  $4,710,000 $5,270,000  § 5,000,000

Admin & Fin 14,800,000 22,050,000 6,260,000 5,250,000 6,620,000 6,570,000
SMCA 2,070,000 870,000 990,000 460,000 800,000

Comm/Mktg 640,000 990,000
Unlv Relations 600,000 670,000 310,000 260,000 380,000 150,000
Acad Affairs 60,450,000 71,100,000 59,880,000 70,060,000 67,410,000 84,860,000
com 190,000 8.640,000 10,150,000  11.250,000 17,170,000  16.400,000
Total §84.840,000 §£108700000 §83510000 £81.990000 §9882080.000 $113.870.000

Note: Excludes cenlral reserves

Review historic detail by organizational unit.
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CARRYFORWARD REALLOCATION a
ASSUMPTIONS

Projected Carryforward: Expenses through March
| Estimated expenses - May through June

Protect Start-up: Existing & Tier 1 commitments
Protect Carryforward Plans: FY16 - FY18
Assume FY15 Carryforward plans executed

Establish Reserves: 3—7% (with minor
exceptions)

Require 5% contribution to reallocation

AVAILABLE FOR REDISTRIBUTION 0

President $176,000 $936,000 $ 1,112,000
Admin and Finance 329,000 - 329,000
Comm and Marketing - - -
University Relations - - -
Academic Affairs 2,918,000 8,709,000 11,627,000

Projected Total $ 3,423,000 $ 9,645,000 $ 13,068,000
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AVAILABLE FOR REDISTRIBUTION a

College of Business $ 2,834,000
Nanoscience 2,000,000
Burnett School and Bio Sciences Center 1,990,000
Office of Research 1,409,000
College of Optics and Photonics 882,000
College of Nursing 255,000
College of Education (661,000)

Projected Total $ 8,709,000

DECISIONS TO BE MADE “

Fund selected non-recurring priorities.

Create central pool for committee to address
mid-year critical needs.

Fund selected recurring priorities for three
years.

Leave carryforward where it is until after base
realignment occurs.
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QUESTIONS






UCF Executive Budget Committee Meeting

&S UCF

Date: March 11, 2015

Time: 1:00 - 3:00 p.m.

Location: Provost Whittaker's office

Facilitator: Provost Dale Whittaker and Vice President William Merck
Invitees: Maribeth Ehasz, MJ Soileau, Grant Heston, Reid Oetjen,

Sydney Alexander, Tracy Clark

---- Agenda Topics -----

1. Strategic priorities
2. Fiscal Year 2015 University Budget
3. Fiscal Year 2016 Proposed E&G Budget
4. Fiscal Year 2016 Budget Requests
* Tierland |l

= Tier [l — Tier Il would require redistribution of funds

Date prepared: 3/10/2015 Page 1





University Budget Priorities
Fiscal Year 2015-16

1. Faculty Hires
a. Fall 2015: Phase 1 -100 new faculty
b. Fall 2016: Phase 2 - 100 new faculty
c. Support Staff Hires
d. Facility Needs

2. Employee Compensation
a. Merit Increases
b. Equity Gap Adjustments
3. Improve Student Success
a. Provide Access
b. Retention & Graduation Rates

4. Double Research & Increase Graduate Enrollment with a focus on
Research

5.  Support Foundation Success

6. Improve Efficiencies and Automation





University of Central Florida
2014-15 Operating Budget

m E&G - State Funding

® E&G - Student Tuition and Out of State Fees
u E&G - Medical School *

m Auxiliary Enterprises

# Sponsored Research

# Student Activities

» Technology Fee

» Concessions

2014-15

E&G - State Funding 276,301,310 29.1%
E&G - Student Tuition and Out of State Fees 246,536,692 25.9%
E&G - Medical School * 39,114,609 4.1%
Auxiliary Enterprises 206,596,893 21.7%
Sponsored Research 152,584,000 16.0%
Student Activities 20,000,000 2.1%
Technology Fee 9,100,000 1.0%
Concessions 460,000 0.0%

) 950,693,504 100.0%

* Includes state funding as well as student tuition and fees
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PeopleSoft Standard Budget Ledger
MINUTES

Date: March 11, 2015

Time: 1:00 - 3:00 p.m.

Location: Provost's Office

Facilitator: Provost Whittaker

Attendees: D. Whittaker, W. Merck, M. Ehasz, MJ Soileau, G. Heston,
T. Clark

Minutes: T. Clark

Discussion Points

e Committee discussed strategic priorities of the university.
e Committee discussed components of the overall FY15 University Budget.

e Committee reviewed FY16 potential E&G revenue sources and expenditures, including the
cost of the anticipated 100 new faculty hires, to begin Fall 2015, as well as startup and
support costs needed for the new faculty.

e The committee discussed the potential hiring of a second 100 new faculty for Fall 2016 and
potential start up and support needed for those faculty members.

e The two rounds of 100 new faculty and the retaining existing faculty and staff were
recognized by the committee as top strategic priorities of the university, with the caveat that
the second round of new faculty is dependent on receipt from the state of new performance
funds in the FY16 budget.

o Committee decided to review additional FY16 budget requests from departments and
sources to support those requests at the April meeting.

This meeting concluded at 2:35 p.m.

2/16/2019 1
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University Budget Committee
Meeting Minutes

Date: May 5, 2015

Attended by: Dale Whitaker, Maribeth Ehasz, Grant Heston, Deb German, Keith Koons, Bill Merck, MJ
Solieau, Tracy Clark, Christy Tant

1. Decision Point — Stay the course with previous Tier | and Tier Il decisions.

2. Tier lll requests total $25.4 million, of which $15.6 million are recurring and $9.8 million are non-
recurring.

3. Action Item — Tracy and Christy to confirm priority status of Tier Ill requests with Deans.
4. Action Item — Maribeth to get student representative up to speed for next meeting.
5. Next Meeting — Make decision on the redistribution of carryforward.

6. Next Meeting — Discuss funding of Tier Il funding requests — could be any combination of the
following:

Fund selected non-recurring priorities

Create central pool for committee to address mid-year critical needs
Fund selected recurring priorities for three years

Leave carryforward where it is until after base realignment occurs
Other

® oo oo
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UNIVERSITY

2 UCF EXECUTIVE
BUDGET COMMITTEE
BUDGET MEETING

May 5, 2015

AGENDA a

= 1. FY16 E&G Budget Projection — recurring vs.
non-recurring - COM separate

Discuss pulling back on funding Tier | and Il

Review Tier Il requests

Review carryforward history

Proposal to reallocate carryforward
Decision on Tier Il funding requests

Reallocation of base budget






FY16 PROJECTION

Carryforward
New Performance Funding

Total Sources

Operating Expenditures
Tier 1 New Faculty, Start up and Staff
Tier 2 New Faculty, Start up and Staff
Merit Increases and ADI

Total Uses

Remaining Balance $

$

TIER lll REQUESTS

Critical
Needs
support,
22

Capital
Projects/Infrastructure,
$6.1

IT Enhancements, $1,2

Graduate Program

Growth, $1.3

2/16/2019
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TIER lll REQUESTS BY TYPE

Tier 1l Requests (in millions)
Non-
Recurring Recurring Total
Undergraduate Success $ 722 §$ 16 $
Graduate Program Growth 1.3
Increase Research Funding 3.3 25
IT Enhancements 1.2
Capital Projects/Infrastructure 0.6 5.5
Critical Needs support 2.0 0.2
Total Tier Il Requests 156 $ 98 $ 254

HisTORICAL CARRYFORWARD

Projected
Division FY10 FY12 FY13 FY14 FY15
Presldent $ 2,730,000 $ 5,370,000 $ 5,920,000  $ 4,710,000 $5,270,000  $ 5,000,000

Admin & Fin 14,800,000 22,050,000 6,260,000 5,250,000 6,620,000 6,570,000
SMCA 2,070,000 870,000 990,000 460,000 800,000

Comm/Mktg 640,000 990,000
Unlv Relations 600,000 670,000 310,000 260,000 380,000 150,000
Acad Affairs 60,450,000 71,100,000 59,880,000 70,060,000 67,410,000 84,860,000
COM 4,190,000 8,640,000 10,150,0 11,250,000 17,170,000 16,400,000

Total £84.840.000 $108.700.000 §83.510000 §91890000 §96.290.000 §113.870.000
Nole: Excludes central reserves

Review historic detail by organizational unit.
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CARRYFORWARD REALLOCATION @
ASSUMPTIONS

Projected Carryforward: Expenses through March
| Estimated expenses - May through June

Protect Start-up: Existing & Tier 1 commitments
Protect Carryforward Plans: FY16 - FY18
Assume FY15 Carryforward plans executed

Establish Reserves: 3—7% (with minor
exceptions)

Require 5% contribution to reallocation

AVAILABLE FOR REDISTRIBUTION a

President $ 176,000 $936,000 $ 1,112,000
Admin and Finance 329,000 - 329,000
Comm and Marketing - - -
University Relations - -
Academic Affairs 2,918,000 8,709,000 11,627,000

Projected Total $ 3,423,000 $ 9,645,000 $ 13,068,000
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AVAILABLE FOR REDISTRIBUTION @

College of Business $ 2,834,000
Nanoscience 2,000,000
Burnett School and Bio Sciences Center 1,990,000
Office of Research 1,409,000
College of Optics and Photonics 882,000
College of Nursing 255,000
College of Education (661,000)

Projected Total $ 8,709,000

DECISIONS TO BE MADE @

Fund selected non-recurring priorities.

Create central pool for committee to address
mid-year critical needs.

Fund selected recurring priorities for three
years.

Leave carryforward where it is until after base
realignment occurs.
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UCF Executive Budget Committee Meeting

AGENDA
Date: March 11, 2015 o
Time: 1:00 — 3:00 p.m.
Location: Provost Whittaker’s office
Facilitator: Provost Dale Whittaker and Vice President William Merck
Invitees: Maribeth Ehasz, MJ Soileau, Grant Heston, Reid Oetjen,

Sydney Alexander, Tracy Clark

---- Agenda Topics -----

1. Strategic priorities
2. Fiscal Year 2015 University Budget
3. Fiscal Year 2016 Proposed E&G Budget
4. Fiscal Year 2016 Budget Requests
« Tier | and Il

= Tier lll — Tier Il would require redistribution of funds

Date prepared: 3/10/2015 Page |





University Budget Priorities
Fiscal Year 2015-16

1.  Faculty Hires
a. Fall 2015: Phase 1 -100 new faculty
b. Fall 2016: Phase 2 - 100 new faculty
c. Support Staff Hires
d. Facility Needs

2. Employee Compensation
a. Merit Increases
b. Equity Gap Adjustments
3. Improve Student Success
a. Provide Access
b. Retention & Graduation Rates

4. Double Research & Increase Graduate Enroliment with a focus on
Research

5.  Support Foundation Success

6. Improve Efficiencies and Automation





University of Central Florida
2014-15 Operating Budget

® E&G - State Funding |
® E&G - Student Tuition and Out of State Fees |
® E&G - Medical School ¢

® Auxiliary Enterprises

® Sponsored Research

® Student Activities

* Technology Fee

m Concessions

2014-15

E&G - State Funding 276,301,310 29.1%
E&G - Student Tuition and Out of State Fees 246,536,692 25.9%
E&G - Medical School * 39,114,609 4.1%
Auxiliary Enterprises 206,596,893 21.7%
Sponsored Research 152,584,000 16.0%
Student Activities 20,000,000 2.1%
Technology Fee 9,100,000 1.0%
Concessions 460,000 0.0%

S 950,693,504 100.0%

* Includes state funding as well as student tuition and fees
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PeopleSoft Standard Budget Ledger
MINUTES

Date: March 11, 2015

Time: 1:00 — 3:00 p.m.

Location: Provost’s Office

Facilitator: Provost Whittaker

Attendees: D. Whittaker, W. Merck, M. Ehasz, MJ Soileau, G. Heston,
T. Clark

Minutes: T. Clark

Discussion Points

e Committee discussed strategic priorities of the university.
o Committee discussed components of the overall FY15 University Budget.

e Committee reviewed FY16 potential E&G revenue sources and expenditures, including the
cost of the anticipated 100 new faculty hires, to begin Fall 2015, as well as startup and
support costs needed for the new faculty.

e The committee discussed the potential hiring of a second 100 new faculty for Fall 2016 and
potential start up and support needed for those faculty members.

e The two rounds of 100 new faculty and the retaining existing faculty and staff were
recognized by the committee as top strategic priorities of the university, with the caveat that
the second round of new faculty is dependent on receipt from the state of new performance
funds in the FY16 budget.

e Committee decided to review additional FY16 budget requests from departments and
sources to support those requests at the April meeting.

This meeting concluded at 2:35 p.m.

2/16/2019
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University Budget Committee
Meeting Minutes

Date: May 5, 2015

Attended by: Dale Whitaker, Maribeth Ehasz, Grant Heston, Deb German, Keith Koons, Bill Merck, M)
Solieau, Tracy Clark, Christy Tant

1. Decision Point — Stay the course with previous Tier | and Tier Il decisions.

2. Tier Il requests total $25.4 million, of which $15.6 million are recurring and $9.8 million are non-
recurring.

3. Action Item = Tracy and Christy to confirm priority status of Tier Hl requests with Deans.
4. Action Item — Maribeth to get student representative up to speed for next meeting.
5. Next Meeting — Make decision on the redistribution of carryforward.

6. Next Meeting — Discuss funding of Tier Ill funding requests — could be any combination of the
following:

Fund selected non-recurring priorities

Create central pool for committee to address mid-year critical needs
Fund selected recurring priorities for three years

Leave carryforward where it is until after base realignment occurs
Other
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rperezjr72@outlook.com

From: Christina Tant

Sent: Thursday, May 3, 2018 8:24 AM

To: JEFF BRIZENDINE

Cc: Tracy Clark; Lee Kernek; William Merck; Robert Taft; Kathy Mitchell

Subject: RE: E&G Funding for Research 1 and Colburn Hall Construction
Attachments: 2016-17 E&G Beg Carryforward Comp Template for OB.PDF; 2017-18 EG Beg

Carryforward Comp Template for OB.PDF; OB13 Beg Fund Balance Composition.pdf; 5
_UCF_2012_E&G Beg Fund Balance Composition.pdf; 2015-16 E&G Beg Carryforward
Comp for OB.PDF

Jeff,

According to BOG staff there isn’t any Florida-specific authoritative guidance that defines deferred maintenance
projects, outside of the natural definition of the term itself. There are many ways of expressing it, but for us {as for our
sister universities), it boils down to postponing maintenance activities due to lack of funds. We often lump deferred
maintenance and capital renewal together under one label, which BOG staff has allowed us to do.

The schedules that you requested are attached. The amounts included for Colburn Hall were based on the estimate we
were working with at the time of the OB submission, as shown below.

Colburn Hall
Deferred
Maintenance Project Est Transferred
on OB asof OB as of OB Included in
Submission Submission Submission Estimate

Augl7, 2013 15,147,799 8,000,000 - 8,000,000
Aug19, 2014 20,155,861 28,000,000 (10,000,000) 18,000,000
Aug 18, 2015 12,748,600 38,000,000 {28,000,000) 10,000,000

From: JEFF BRIZENDINE [mailto:JEFFBRIZENDINE @aud.state.fl.us]
Sent: Monday, April 30, 2018 7:00 AM

To: Christina Tant

Subject: RE: E&G Funding for Research 1 and Colburn Hall Construction

Christy,

Please provide the E&G Operating Budget Beginning Carryforward Fund Balance Composition schedules for 2011-12,
2012-13, 2015-16, 2016-17, and 2017-18.

Also, please provide any authoritative guidance that defines “deferred maintenance projects”.

Thanks,

JeF Brigendine; CPA
State of Florida, Auditor General's Office
X32955

EXHIBIT

i _Ge
S16/18 eeA






From: Christina Tant [mailto:Christy. Tant@ucf.edu]

Sent: Thursday, April 26, 2018 6:52 PM

To: JEFF BRIZENDINE <JEFFBRIZENDINE@aud.state.fl.us>

Cc: Lee Kernek <Lee.Kernek@ucf.edu>; Tracy Clark <Tracy.Clark@ucf.edu>; Kathy Mitchell <Kathryn.Mitchell@ucf.edu>;
Robert Taft <Robert. Taft@ucf.edu>; William Merck <William.Merck@ucf.edu>; Angie Carloss <Angie.Carloss@ucf.edu>
Subject: RE: E&G Funding for Research 1 and Colburn Hall Construction

Jeff,

The amounts noted below for Research | represent furniture and equipment and lab buildout. These are operating costs
commonly funded from E&G funds. However, the actual construction of the building was funded from non-E&G funds as

illustrated on the schedule previously provided by Phillip Henson.-q.\

The construction of Colburn Hall was fully funded from centrally held E&G carryforward funds. x

Pla_n_ning for the deferred maintenance of the existing building began in 2012/ 201335 i Fy-analysis™

that concluded there were defects in its structural components and building skin resulting in life safety concerns. PECO/
state funds were requested but not received. The life safety issues caused the University to plan for funding the repairs
from carryforward funds. Various options were later evaluated and discussed with the Board of Trustees. In May 2014
they voted to move forward with the construction of a new building and renovation of the existing building. The
intended use of carryforward funds was disclosed in that meeting. It was later determined that the construction of a
new building and demolition of the old building was in the best interest of the university and that was approved by the
Board of Trustees in July 2016. The project really evolved over time, but the obligation to protect the health of the
building occupants and lack of PECO funding led to the use of the funds earmarked for renovation towards the
construction of the new building. Meeting materials and minutes are attached for reference.

The planned use of carryforward funds for deferred maintenance was disclosed on the attached templates in our annual
operating budget to the Board of Governors.

Let me know if you would like more information.
Thanks,

Christy Tant, CPA
Assistant Vice President and Controller, Finance and Accounting

&uck
University of Central Florida
Finance and Accounting

12424 Research Pkwy, Suite 300
Orlando, FL 32826-3249
christy.tant@ucf.edu

Phone 407.882.1029

Fax 407.882.1102

From: Lee Kernek
Sent: Thursday, April 19, 2018 11:37 AM
To: Christina Tant





Cc: JEFF BRIZENDINE
Subject: Re: E&G Funding for Research 1 and Colburn Hall Construction

Christy, please respond to to Jeff. Thanks!

On Apr 19, 2018, at 9:10 AM, JEFF BRIZENDINE <JEFFBRIZENDINE @aud.state.fl.us> wrote:

Lee,

In reviewing the funding sources for the Research 1 and Colburn Hall projects, we have noted account
615001 (Transfers From E&G). Please provide documentation that allows for E&G funds to be used for
expenses other than those approved by the Board of Trustees in the Operating Budget.

Here are the amounts recorded under account 615001:

< Project Research 1 Colburn Hall
92010026 $3,000,000
92010048 $6,000,000
92010022 $23,648,141
Thanks,

JefF Brigendine; CPA

State of Florida, Auditor General's Office
X32955






University of Central Florida

Journal Entry Summary - E&G Funding Transferred to 8 Additional Construction Projects (Prior to Funding Corrections)

615001
Source Department/ TSFR FM

Date Journal ID Fund # Source Fund Description Project ID E&G
6/17/2013 0240061704 51039 UNIVERSITY CONSTRUCTION 91010124 The Venue (75,000)
6/25/2013 0240062503 51039 UNIVERSITY CONSTRUCTION 91010143 Facilities Surplus Showroom {2,000,000)
12/10/2014 0240121001 51039 UNIVERSITY CONSTRUCTION 91010124 The Venue (1,000,000)
: 4/20/2015 9201042001 51039 UNIVERSITY CONSTRUCTION 92010020 Global UCF (6,588)
2/18/2016 9201021830 51039 UNIVERSITY CONSTRUCTION 92010031 CRECL (4,000,000)
5/11/2016 9201051101 51039 UNIVERSITY CONSTRUCTION 92010028 Main Campus District Energy Plant (1,000,000}
6/16/2016 9201061601 51039 UNIVERSITY CONSTRUCTION 92010028 Main Campus District Energy Plant (200,000)
6/30/2016 MAS0630002 51039 UNIVERSITY CONSTRUCTION 92010020 Global UCF {1,620,000)
10/14/2016 0240101450 51039 UNIVERSITY CONSTRUCTION 91010284 Band Building {300,000)
10/26/2016 0240102670 51039 UNIVERSITY CONSTRUCTION 91010284 Band Building (262,704)
11/28/2016 0000185276 51039 UNIVERSITY CONSTRUCTION 92010041 Center for Emerging Media {5,000,000)
5/25/2017 9201052530 51039 UNIVERSITY CONSTRUCTION 92010026 Research | {3,000,000)
5/25/2017 SPV0525001 51039 UNIVERSITY CONSTRUCTION 92010048 Research | (6,000,000)
6/29/2017 0240062904 51039 UNIVERSITY CONSTRUCTION 91010284 Band Building (300,000)
10/31/2017 MAN1031004 51039 UNIVERSITY CONSTRUCTION 92010040 Downtown Campus Infrastructure (4,800,000)
10/31/2017 MAN1031003 51039 UNIVERSITY CONSTRUCTION 92010049 Downtown Central Energy Plant (11,500,000)
m \ 10/31/2017 MAN1031005 51039 UNIVERSITY CONSTRUCTION 92010051 Downtown Student Center (5,400,000}
|.0| 5/21/2018 0240052175 51039 UNIVERSITY CONSTRUCTION 92010031 CREOL (17,000)
{46,481,293)
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 1           THE REPORTER:  Would you raise your right hand,

 2      please.

 3           THE WITNESS:  (The witness complies.)

 4           THE REPORTER:  Do you solemnly swear that the

 5      testimony you are about to give will be the truth,

 6      the whole truth, and nothing but the truth so help

 7      you God?

 8           THE WITNESS:  I do.

 9                    WILLIAM F. MERCK, II,

10  having first been duly sworn, testified under oath as

11  follows:

12                     DIRECT EXAMINATION

13  BY MS. MITZ:

14      Q.   All right.  Good afternoon, Mr. Merck.

15      A.   Good afternoon to you as well.

16      Q.   Have you ever given a deposition before?

17      A.   It's been a while, but yes.

18      Q.   Okay.  Since it's been a while, I just want to

19  cover a couple of ground rules so that we're all on the

20  same page.

21           As I'm sure you know, the purpose of today's

22  deposition is just for Don and I to get a better

23  understanding of what happened at UCF.

24           We have only been provided with documents.  We

25  didn't get to sit in on any of the interviews conducted
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 1  by Bryan Cave, so the last few days have been very

 2  enlightening for us to be able to hear from the people

 3  involved.

 4           So we're just here to figure out what happened.

 5  We're not trying to get anybody in trouble.  We're not

 6  going to be asking any trick questions.  It's really

 7  just to get some information.

 8           So for today, I ask that you speak loudly

 9  because I'm on the other end of the phone and I need to

10  hear everything, and also because Madam Court Reporter

11  needs to hear everything to be able to type it down

12  accurately.  Particularly if you're going to be giving

13  like a yes or no answer, please try not to nod your head

14  or say uh-huh, huh-uh; say yes or no so that it's clear

15  for the record.

16           If you are going to guess at something or

17  estimate or approximate, please let us know that you are

18  doing that.  If you don't know something, you can say I

19  don't know.  If you know something because someone else

20  told you, please let us know that.  And if at any time

21  you are confused by our questions, and you want us to

22  restate it or rephrase it, please ask us to do so and we

23  will.

24           Do you have any questions of me?

25      A.   Not at this time, I don't.  Thank you for that
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 1  introduction.

 2      Q.   Okay, great.  Well, let's just jump in and get

 3  started.  Can you please state your full name for the

 4  record?

 5      A.   William F. Merck, II.

 6      Q.   And are you currently employed?

 7      A.   No.

 8      Q.   Okay.  What was your last place of employment?

 9      A.   University of Central Florida.

10      Q.   And what was your position there?

11      A.   Vice president for administration and finance

12  and chief financial officer.

13      Q.   And how long were you at the University of

14  Central Florida?

15      A.   Twenty-two years.

16      Q.   Were you always in the same position?

17      A.   I was in the vice president for administration

18  and finance position to start my tenure there, and a few

19  years back, maybe seven, I was -- had the title chief

20  financial officer added to the role.

21      Q.   Okay.  And who did you report to in that

22  capacity?

23      A.   The president of the university.

24      Q.   Okay.  Would that be true for your entire time

25  at UCF?
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 1      A.   Yes.

 2      Q.   Okay.  And what relevant education, training or

 3  experience did you bring to UCF?

 4      A.   My experience, after part-time jobs in college,

 5  three years in the Army, was -- was 14 years at James

 6  Madison University.  The last five I was vice president

 7  for business affairs there.  And then I spent ten years

 8  at the College of William & Mary in the role of vice

 9  president for administration and finance, and then came

10  here.

11      Q.   Okay.  And so as CFO at UCF, what were your job

12  duties or responsibilities?

13      A.   My job duties and responsibilities were to some

14  extent intertwined with my role as vice president for

15  administration and finance.

16           An easy way maybe to explain what my role was

17  is to say it this way.  The mission of the university is

18  teaching, research, and service.  In my division,

19  administration and finance which has about a thousand

20  people on the staff, our role was to provide the best

21  environment that we could for those teaching, research

22  and -- teaching, research, and service functions to

23  function as well as they could with the resources that

24  we had available to us to create that environment.

25      Q.   Okay.  When you say there was about a thousand
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 1  people in that division, did you supervise all those

 2  people?

 3      A.   It was a hierarchical arrangement.  I had about

 4  eight direct reports, and they had their direct reports

 5  and so on down the line.

 6      Q.   Okay.

 7      A.   So my role was to provide a leadership level at

 8  about the 30,000-foot level for all the efforts of those

 9  performing those services.

10      Q.   I understand.  Okay.  And under which

11  presidents have you worked at UCF?

12      A.   Dr. Hitt until Dr. Whittaker took over last

13  July.

14      Q.   Okay.  Can you describe the relationship that

15  you had with President Hitt?  Did you guys work closely

16  together?  Did you have good lines of communication?

17      A.   Yes.  We worked very closely together.  We had

18  good lines of communication.  He was, I think, perfect

19  for the role as president.

20      Q.   I would assume, and correct me if I'm wrong,

21  that you probably had a lot of interaction with him and

22  it wasn't just limited to noticed meetings.  Is that

23  fair to say?

24      A.   That's fair to say.

25      Q.   And then can you give me an idea of what sort
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 1  of relationship you had with Dale Whittaker when he came

 2  in as provost?  Did you guys start working together

 3  immediately?

 4      A.   Yes, we did.

 5      Q.   Okay.  And were you aware of the experience

 6  that he came to UCF with?

 7      A.   Based on what I had heard and seen from the

 8  search process that brought him here, I knew he was at

 9  Purdue.  He had worked as a dean and some other

10  capacities at that university.

11           MR. GREENE:  Did you finish your answer about

12      your relationship with Dr. Whittaker?  It seems like

13      you had a pregnant pause there.  I wasn't sure.  If

14      you did, that's fine.

15           THE WITNESS:  I think whenever you have a new

16      relationship with -- with a president or anybody

17      that you are reporting to, it takes a little time to

18      start to learn how -- what they want, how they work,

19      what their expectations are of me in this particular

20      case.  And so I was still going through that process

21      of trying to work through that with Dr. Whittaker.

22  BY MS. MITZ:

23      Q.   Oh, yeah, I get that.  I totally understand

24  that, and we'll talk about that relationship in depth in

25  a little bit.
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 1           So can you describe in general the relationship

 2  that you had with the trustees?

 3           And what I'm looking for is like did you just

 4  talk to them in meetings?  Did you spend some time with

 5  them preparing them for meetings?  Was there like kind

 6  of an open door policy in that if they had questions

 7  about things that were appearing on the agenda, they

 8  could call you?  I mean, kind of talk about those

 9  things.

10      A.   Sure.  And as you know, the boards change over

11  time.  Someone's tenure ends, new board members come in.

12  They all have their own personalities, their own

13  interests, their own backgrounds, and some board members

14  have much more interest in knowing how things operate.

15  Some are maybe less interested.

16           But my door was certainly always open to them,

17  and I encouraged them if they ever had questions or

18  anything that they wanted to know about items that would

19  be coming before them in board meetings, that I was

20  always open to talk with them about it and try to

21  explain it to them.

22           When a new board member would be coming in, I

23  made a point of offering them an opportunity for me and

24  usually one of our finance folks, like Tracy Clark or

25  before her Vanessa Fortier, for us to have a one-on-one
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 1  meeting with them, just for us to review how budgeting

 2  worked in a university setting, which often was

 3  different from the accounting and reporting that they

 4  would do in the private sector.  And I thought those

 5  were fruitful and really helped them with their

 6  understandings of how things went.

 7           Also, prior to committee meetings that I was

 8  responsible for, like finance and facilities, I'd

 9  arrange a call or a personal meeting with the chair to

10  review the agenda items to see what, if any, questions

11  they might have about the agenda items so that we could

12  better prepare them for the meeting that was coming up,

13  and I found those useful.

14      Q.   Okay.  So did that also include Chair Marchena?

15      A.   When he was chair of the finance and facilities

16  committee, the answer is yes.  When he rotated off and

17  became board chair, the interaction was more between he

18  and the president.

19           But I was certainly available to answer any

20  questions that he might have, and if he wanted to meet

21  with me, that would be fine.

22           And we had a -- I had a relationship with

23  Dr. Hitt such that he had no qualms about me talking

24  with board members off line without him being there or

25  anything.  You know, some organizations, there are
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 1  prohibitions against a staff member talking to a board

 2  member outside of a formal meeting.  We didn't have

 3  that.

 4      Q.   Okay.  So let me go back to something you said

 5  about a minute ago which was the orientation or the

 6  training that you provided to new chairs of the finance

 7  and facility committee.

 8      A.   It was -- I'm sorry.  Let me interrupt for a

 9  second.

10           That orientation was to any board member, all

11  board members, not just the chairs.

12      Q.   Good.  Thank you for that.

13           Do you recall specifically who you did that

14  with, say, since 2013?

15      A.   I can't answer that specifically.  The only one

16  that comes to mind that I did not do it with was Danny

17  Gaekwad, who was a new member, and we just couldn't seem

18  to meet his calendar requirements to have that

19  orientation.  But I believe we had that with all of the

20  others.

21           There may have been an exception that I am not

22  recalling, but I don't think so other than Mr. Gaekwad.

23           MR. GREENE:  Can you spell Gaekwad for the

24      court reporter?

25           THE WITNESS:  Probably not.
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 1           THE REPORTER:  I can find it.

 2           THE WITNESS:  I'll give it a shot.  It's

 3      G-A-E-C-K-W-A-D [sic], I believe.

 4           MS. MITZ:  That sounds right.  Okay.

 5  BY MS. MITZ:

 6      Q.   So in those orientation training moments, did

 7  you guys talk about the different kinds of funding

 8  sources, including E&G?

 9      A.   That was the primary purpose for it, because

10  we, in higher education, use terms that aren't used in

11  the business world, things like education in general or

12  auxiliaries or direct support organizations.  The

13  different auxiliaries sometimes are unfamiliar to them.

14           And we would give them an orientation as to the

15  size of the budget, the general way that it was divided

16  up among the various components of the university, and

17  how the state played into it with general fund

18  appropriations, the tuition from the students, and then

19  all of the revenue-generating opportunities on a campus

20  that bring in revenue as well, like the housing

21  operations, the book stores, food service, those sorts

22  of things.

23      Q.   Okay.  Do you recall whether in the orientation

24  there would have been a discussion about the different

25  ways that a source of funds could be referred to?  And
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 1  the example that comes to mind is how some people think

 2  carryforward is E&G.  Would you have discussions that

 3  specific?

 4      A.   We may have.  I don't recall that, but we may

 5  have very well done that because those meetings would

 6  last an hour or more and it was free-flowing, and

 7  sometimes I would be talking, sometimes Tracy Clark or

 8  Vanessa Fortier would be talking with them.

 9      Q.   Okay.  So as a result of having done this, has

10  it surprised you to hear that some of the trustees have

11  come out and said that they didn't know that

12  carryforward could be E&G?

13      A.   Yes.

14      Q.   Okay.

15      A.   It does.

16      Q.   All right.  Now, in your position, did you work

17  particularly close with any specific department?  I

18  would imagine maybe facilities.

19      A.   I worked with all of them and it depended on --

20  it depended on what was going on in their world at the

21  time, whether they needed my input or advice or if it

22  was something that was abnormal, something unusual.

23  Often it would be issues with personnel, problems

24  relating to HR type issues, things likes that.  It could

25  be budgeting issues.  It could be anything.  It was all
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 1  over the park.  No one day was the same.

 2      Q.   Okay.  Did you have occasion to work closely

 3  with any of the attorneys in the general counsel's

 4  office?

 5      A.   The three that I worked with the most would

 6  have been Scott Cole, Youndy Cook, and Jordan Clark, and

 7  it depended on the issue.

 8      Q.   Were they, like each attorney, assigned to a

 9  specific subject area?

10      A.   Scott Cole would have been more of the

11  generalist.  Youndy Cook would have been more involved

12  in maybe litigation-type matters or personnel issues

13  that were contentious.  And Jordan Clark was more

14  oriented towards legal activities that involved the

15  athletic association.

16      Q.   Okay.  I would like to take a step back in time

17  and ask you about a conversation that I believe you had

18  with Scott Cole approximately 10 years ago, maybe even

19  11 years ago.

20           MR. GREENE:  Woo.

21  BY MS. MITZ:

22      Q.   Do you recall having a discussion with him

23  about the fact that funds were being either transferred

24  or loaned to the athletic association and telling Scott

25  that that -- that idea of transferring or loaning those
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 1  funds may lead to an audit hit or comment?

 2      A.   No.  What I do remember -- what I do remember

 3  is that, and I don't remember the timeframe, I'll be

 4  clear on that.  Probably ten years ago, I'll use that as

 5  a very round number.

 6      Q.   Okay.

 7      A.   After one of the board meetings, and that, I

 8  believe, was when the old board of regents was in place,

 9  not the board of governors.  A question came up in a

10  board meeting, not to me, but -- in fact, I was not even

11  in the room, about could we help out the athletic

12  department in some way to help them grow the program and

13  move ahead?

14           So the president asked me if we could loan them

15  a million dollars.

16           I double checked that with our then controller,

17  Linda Bonta, and we agreed there was no prohibition

18  against doing that, and so we did.  And over the years

19  we added to that.

20           And then a few years later, the state auditors

21  had a problem with that that they expressed, and so we

22  stopped doing that.  And subsequent to that, the

23  athletic department has been making annual payments back

24  to repay those loans.

25      Q.   Okay.  I have -- actually, Don has a copy of
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 1  what I think might be the auditor general report that

 2  you just referred to.  So if you could just flip to --

 3           MR. RUBOTTOM:  Document 1.

 4  BY MS. MITZ:

 5      Q.   It should be page seven of the audit.  It will

 6  be the first document in your packet.  If you can kind

 7  of glance through that and see whether that is sounding

 8  like the situation you just described?

 9      A.   The -- it looks -- it looks -- I'm just

10  generally looking at it, and it looks like it's

11  appropriate except for the part where it says that only

12  two of the loans have been approved by the university

13  president and none of the loans were approved by the

14  board of trustees.

15           I never was involved in loans to the athletic

16  department that the university president was not aware

17  of.

18      Q.   Okay.

19      A.   And so from there, I wouldn't have been

20  involved with wanting to bring it up or even needing to

21  bring it up with the board of trustees.  That would have

22  been something between the president and the director of

23  the athletic association in some of their conversations

24  and meetings.

25           So I didn't unilaterally make a loan without
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 1  having the president know that that's what we were

 2  doing.

 3      Q.   Gotcha, okay.  Do you -- do you have any

 4  recollection of Scott Cole being involved in this?

 5      A.   No.

 6      Q.   Okay.  Do you have any recollection of Scott

 7  Cole ever mentioning to you that something he was

 8  intending to do may end up in an audit comment or an

 9  audit ding?

10      A.   I'm sorry.  Say that again.

11      Q.   Sure.  Do you have any recollection of Scott

12  Cole saying to you that an action he intended to take

13  may result in an audit comment or an audit ding?

14      A.   An action Scott was taking would result in an

15  audit comment?

16      Q.   Yes.

17      A.   Not offhand.

18      Q.   Okay.

19      A.   Wait.  Let me think for a minute.

20           Well, no.  This was not a comment about an

21  action to be taken.  It was just a conversation about

22  the -- the problem that was statewide with all the

23  universities having to do with faculty reporting hours,

24  and it was an issue that no one had a good way to really

25  do that accurately.
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 1           And we knew that we would continue to get audit

 2  comments about that, and it was one of those problems

 3  nobody had a real answer to across the system.  Those

 4  were the kind of conversations I might have had with

 5  Scott about audit issues.

 6      Q.   Okay.  Was Scott Cole on the facility budget

 7  committee?

 8           MR. RUBOTTOM:  Hey, Carine, can I just go back

 9      and go through a few of the details on that?

10           MS. MITZ:  Sure.

11           MR. RUBOTTOM:  Because we are trying to figure

12      out what that working relationship was like.

13           We don't know anything more about the loan than

14      what we read in the audit reports.  I think it was

15      referred to again two years later, but they

16      mentioned there were promissory notes.  Were those

17      promissory notes executed each time that monies were

18      -- were loaned --

19           THE WITNESS:  Yes.

20           MR. RUBOTTOM:  -- to the DSO or were any of

21      those executed later?

22           THE WITNESS:  I can't define later.  It would

23      have been -- it would have been a reasonable amount

24      of time.

25           MR. RUBOTTOM:  You wouldn't have just put a
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 1   loan on the books?

 2        THE WITNESS:  No.

 3        MR. RUBOTTOM:  You would have --

 4        THE WITNESS:  No.

 5        MR. RUBOTTOM:  You would have evidenced those

 6   loans?

 7        THE WITNESS:  Absolutely.  Those loans were

 8   evidenced in some sort of a document that would have

 9   been handled through finance and accounting, yes.

10        MR. RUBOTTOM:  Thank you.

11        THE WITNESS:  Yes.

12        MR. RUBOTTOM:  And I'm not very good at this,

13   so that's why I'm talking over you, so I'm sorry.

14        Would the general counsel's office have

15   participated in or reviewed the promissory notes

16   before they were executed?

17        THE WITNESS:  I wouldn't have been involved in

18   that transaction, so I don't know.  It could have,

19   but I know there was a good working relationship

20   between finance and accounting and the general

21   counsel's office.  So there very well may have been

22   conversations about the documents and how they were

23   worded, but I wasn't involved in it.

24        MR. RUBOTTOM:  One thing that I find

25   interesting is that on that 2008 audit, there's
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 1   extensive discussions about the general counsel's

 2   opinion about the validity of those loans.

 3        So the university was, in response to the

 4   audit, appeared to be disputing the auditor's

 5   conclusions, and we understand that happens in

 6   audits.

 7        THE WITNESS:  Right, right, right.

 8        MR. RUBOTTOM:  I'm trying to figure out if you

 9   have any recollection if the general counsel's

10   office got involved before the exit interview or if

11   that would have been interaction after the exit

12   interview?

13        THE WITNESS:  I don't recall that.  I don't.

14        MR. RUBOTTOM:  Do you recall any audit comment

15   over the last ten years where you brought -- where

16   the finance department brought or any department

17   brought the general counsel in before the exit

18   interview to help understand the validity of the

19   auditor's concerns or anything like that?

20        THE WITNESS:  Depending on the issue, I know we

21   would have talked to the general counsel about

22   various things.  But I can't specifically -- if

23   you're asking -- if you're asking me was there a

24   working relationship between F&A and the general

25   counsel's office, the answer is yes.
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 1        MR. RUBOTTOM:  Right.

 2        THE WITNESS:  I can't really relate to you all

 3   the specifics of the conversations they might have

 4   had because there could have been telephone calls,

 5   there could have been meetings.  They could have

 6   been brought up in other meetings.  But there was a

 7   working relationship between those two departments.

 8        MR. RUBOTTOM:  Who would, in the process of

 9   dealing with the auditor -- I mean, we've got access

10   to a bunch of e-mails from last spring where these,

11   the Colbourn Hall issues were being discussed.

12        Who would ordinarily, in your department,

13   engage general counsel in analysis at that stage of

14   an audit?

15        THE WITNESS:  It would have been somebody,

16   probably, that reported directly to me.  If it was a

17   financial issue, it would have been Tracy Clark,

18   more than likely.  It could have been Misty -- not

19   Misty, but Christy Tant, more likely Tracy.  If it

20   was a building issue, it would more than likely have

21   been Lee Kernek, and she would have talked to Scott

22   primarily, possibly Jordan Clark.

23        If it was a police matter that police reported

24   to me, they would have more than likely worked with

25   Youndy Cook.  She got involved in a lot of the
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 1   police issues.

 2        So there was that working relationship between

 3   my direct reports and general counsel on a regular

 4   basis depending on the issue involved and who was

 5   the knowledge expert.

 6        MR. RUBOTTOM:  This spring when the auditor was

 7   asking questions about Trevor Colbourn Hall and the

 8   funding source, is it -- who do you think was point

 9   on that, on that issue?

10        THE WITNESS:  I believe there were two people

11   that were point, and it would have been Tracy and

12   Christy; Tracy Clark and Christy Tant.

13        MR. RUBOTTOM:  And why would that not be Lee,

14   because it's funding rather than a --

15        THE WITNESS:  Exactly.  It's a funding issue

16   more so than a construction issue.  Lee may have

17   been in the conversation, but not as the point

18   person.

19        MR. RUBOTTOM:  Okay, okay.  Did they consult

20   with you during that process?  When did you get

21   brought into the loop on that?

22        THE WITNESS:  They kept me informed of what the

23   conversations were at kind of a 30-foot --

24   30,000-foot level.  I didn't get into the details of

25   every conversation, but they would let me know we're
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 1      having this conversation, they're asking questions

 2      about this kind of thing, and these are the

 3      responses that were given.  And it was for my

 4      information.

 5           MR. RUBOTTOM:  Right.  Did you at any point

 6      before the exit interview bring the issue up to

 7      either Dr. Hitt, because it was going on during his

 8      last couple of months, or Dr. Whittaker after he

 9      succeeded the presidency?

10           THE WITNESS:  I feel confident -- I can't say

11      for sure, but I feel confident that Tracy Clark and

12      Christy would have been talking to the provost about

13      it because Tracy Clark reported -- she had a dual

14      reporting relationship.  She reported to the provost

15      as well as reporting to me.  And those -- in the

16      last year or so, she actually had more regular

17      meetings with the provost than she did with me.

18           So it would strike me as odd if that

19      information wasn't conveyed to the provost.

20           MR. RUBOTTOM:  Okay, Carine.

21  BY MS. MITZ:

22      Q.   So was Scott Cole on the facilities budget

23  committee?

24      A.   I don't know if he was an official member, but

25  I know that he or one of the other auditors would sit in
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 1  on those meetings when we were having the discussions.

 2  There's a record somewhere of who the official members

 3  were, and there may have been minutes as to who was

 4  there.

 5      Q.   Okay.  Do you recall whether he was also on the

 6  university budget committee?

 7      A.   Again, officially, I am not sure, but I know I

 8  distinctly remember him sitting in on all the meetings,

 9  so he was there.

10      Q.   Okay.  So with that recollection that he was

11  present at the meetings, would it be fair to say he

12  would have heard discussion about the use of E&G for

13  capital projects?

14      A.   Absolutely.

15      Q.   Okay.  And do you recall him ever questioning

16  it or objecting to it?

17      A.   No.

18      Q.   And do you think he would have heard those

19  discussions on more than one occasion?

20      A.   Absolutely, yes.

21      Q.   Okay.  Now, to your knowledge, do you know if

22  documents that were prepared for the board of trustees,

23  such as the five-year capital improvement plan and the

24  annual capital outlay budget, do you know whether those

25  documents passed through Scott Cole's hands before they
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 1  made it to the board of trustees?

 2      A.   Scott Cole got advance copies of all of the

 3  materials going to the board meetings, both the full

 4  board or the committee meetings in advance of those

 5  meetings, as did our internal audit -- auditor.  And if

 6  I'm not mistaken, all those materials were forwarded to

 7  the board of governors as well.

 8           And I know in recent times when we went from

 9  paper to electric copies of all the materials, the board

10  of governors had access to all the materials, including

11  the attachments that would be present in a board

12  meeting.  So everybody had everything in advance that we

13  were giving to the board for their review and comment,

14  if any.

15      Q.   And would that everybody include Whittaker's

16  chief of staff?

17      A.   I don't know how the distribution was in the

18  provost's office, but it was certainly available.  It

19  was nothing that would have been kept from them in any

20  way.  It was readily available.

21           So how the distribution went in the provost's

22  office, I couldn't say.

23      Q.   Okay.

24      A.   But there was -- it was not controlled by the

25  provost in that it was readily available to anybody that
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 1  wanted it.  I'm just thinking of the official

 2  distribution list.

 3      Q.   Okay.  All right.  So what I would like to

 4  discuss now is the discussion or discussions that you

 5  had with President Hitt regarding the use of E&G funds

 6  for what was initially the Colbourn Hall renovation, and

 7  then what turned into the Trevor Colbourn Hall

 8  construction.

 9           I understand that you had a conversation with

10  him at one point, and so I'd like you to give me as much

11  detail as you can.  If you recall the date, who else

12  might have been present, and what was said, I would

13  greatly appreciate that.

14      A.   Well, as we established earlier, I had a

15  relationship with Dr. Hitt where I could drop in.  We

16  talked about things in formal meetings, but also just

17  outside of formal meetings.

18           And this project started off as what was going

19  to be -- well, first of all, that project started with

20  increasingly mounting complaints about the health

21  issues, the air quality and all that in the old Colbourn

22  Hall.  And so we initiated a formal request to the

23  legislature for -- through the board for PECO money for

24  renovation.

25           And so I know we talked about it, the board
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 1  talked about it.  There was a lot of discussion about

 2  it.  As time went on with that project and we got our

 3  professionals involved, the architects, the engineers --

 4  you've probably read some of the documents.  That

 5  project slowly morphed from a small -- smaller

 6  renovation into a bigger renovation, and the more we

 7  learned about that building, the worse we realized it

 8  was.

 9           There was a period where we were going to build

10  a new building that just replicated the size of the old

11  Colbourn Hall, and once that was finished, move

12  everybody into it.  That turned out -- I'll get to this

13  in a minute, but through those discussions until it

14  finally got to the point of being the full-blown Trevor

15  Colbourn Hall, at that point where the provost was

16  really deeply involved in that one.  And we added about

17  10 million because of the increased scope to the

18  building to accommodate all the new faculty hires and so

19  forth.

20           The president and I had off and on

21  conversations about that through that process.

22           When -- and remember, our role in that

23  process -- when I say "our," I mean administration and

24  finance and some of the budget committees, our job was

25  to make recommendations to the provost and the
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 1  president, and the decisions as to what to do fell to

 2  those two, and then if it required board action, it went

 3  there.

 4           So I remember being in a meeting.  I couldn't

 5  give you the exact date, but I remember being in a

 6  meeting with Dr. Hitt when it was getting to be a bigger

 7  project, up to that $38 million, and we were using

 8  carryforward money for it.  I did not know that there

 9  was a specific legal prohibition against that, and I

10  want to make that emphatic, that statement.

11           I really did not know there was a prohibition

12  against it, but I knew it was something that had not

13  been -- it was not a conventional way of paying for a

14  building.  In the past, before the PECO money dried up,

15  we would make requests, we would get PECO money

16  allocated by the legislature, and we would take care of

17  things.  If it was a revenue-generating building, we

18  would issue a bond and take care of it that way.

19           But with the building deteriorating, life

20  safety becoming a real issue, and we looked at the other

21  sources, other avenues, and carryforward, the leftover

22  money from the prior years seemed to be something we

23  could use to get the people out of harm's way.

24           So that was my recommendation.  I told him

25  because of -- I don't recall exactly my words, but I
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 1  said because of the size, 38 million, and it was not

 2  done in a conventional way, that the auditors would

 3  certainly flag that for review and have some comment

 4  about it.

 5           So I said we will probably get an audit -- I

 6  think I used the phrase, "audit hit," for the way we

 7  handled this, but I felt that I could explain it because

 8  of the emergency nature of what we were doing, and we'll

 9  work out some kind of solution with the auditors.

10           I didn't think it would be anything near what

11  has turned out to be a concern for everybody now.  And I

12  think that's partly because I didn't know that it was --

13  I was going to be charged with doing something, quote,

14  illegal.

15           Also, at that time, I didn't know -- and nobody

16  seems to pay any attention to this, but there's also a

17  state statute out there -- the calamity statute, I'll

18  refer to it as -- that says under calamitous situation,

19  E&G money is appropriate to use for a building, but I

20  didn't know that, either.

21      Q.   Okay.

22      A.   Neither one of those things.  I just thought

23  that because it was 38 million, unconventional in the

24  way we were doing it, the auditors would surely have

25  something to say about it.  And they did.
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 1      Q.   Okay.  President Whittaker has come out and has

 2  admitted to being in a meeting, just like the one you've

 3  described where that statement was made.  Do you recall

 4  if the meeting that you are discussing right now is that

 5  one or whether you --

 6      A.   No.

 7      Q.   -- guys would have discussed this again with

 8  Whittaker in the room?

 9      A.   I don't recall that.  What my memory is, is

10  that was I focused on Dr. Hitt, and Lee Kernek was with

11  me, and there was somebody else in the room, but I

12  wasn't focused on that or them.  So I would have to rely

13  on others to say who else was in the room at the time.

14      Q.   Do you recall whether you had that discussion

15  with Dr. Hitt on more than one occasion?

16      A.   I don't recall having a conversation with him

17  necessarily directly about the -- about the potential

18  for an audit comment.  But I mentioned it so many times

19  to -- I bet I talked about the fact that that was going

20  to happen to over a hundred or more people in the course

21  of that event.

22           It was just a way of preparing them for -- the

23  way it would come up in a meeting is we'd talk about

24  Trevor Colbourn Hall, the lack of funding from the state

25  to do anything about it, the fact that Lee had -- Lee
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 1  Kernek had tried to go through the board of governors to

 2  get some assistance with that project, and she was told

 3  there was no money.  And essentially, the way she

 4  expressed it to me, they said you're on your own.

 5           And so I think another report that I got from

 6  -- from some of the folks that work for me was that

 7  through some of the legislative staff, they had said

 8  basically the same thing.  You know, you're on your own

 9  on this one.  You're not --

10      Q.   Okay.

11      A.   You're not getting any relief from the state.

12           So when I would bring that up with people and

13  say because we're doing it in this way, which is

14  unconventional, we'll probably get an audit comment for

15  it, but considering the emergency that we were facing

16  with students, faculty, and staff in a building that was

17  going to harm them, all that I talked to agreed with me,

18  we really had no other choice.  We were truly between a

19  rock and a hard place as far as what to do.

20           And my recommendation was certainly to take

21  care of the people and worry about how to respond to an

22  audit comment later, which I did not think would be that

23  difficult to do.

24           As it turns out, in hindsight, it turns out to

25  be a very difficult thing to respond to, but at that
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 1  time I did not think it would be because of the

 2  situation we were faced with.

 3      Q.   Okay.  When you just said that most or

 4  everybody that you talked to about this understood and

 5  agreed that this was the route you had to take, would

 6  that include Provost Whittaker?

 7      A.   He was present in some of those conversations

 8  I'm sure, because some of the times I did it were at --

 9  I was asked periodically to appear before different

10  groups, maybe a meeting of faculty, a dean's meeting or

11  different ones that the provost would be -- sometimes

12  he'd be present, sometimes not.  And that would come up

13  in some of those meetings.

14           I know when I did orientations with student

15  groups for the ones -- the students that were doing

16  tours at campus and were explaining what the visitors

17  were going to see, and we'd hit on the new construction

18  that was going on, I would describe it there and often

19  say that this is something that's unconventional, we'll

20  probably take some audit criticism for it, but

21  considering the safety involved, I think it's something

22  that we should go forward with.  And I really believe

23  that was the right thing to do.

24           So I talked to a lot of people about it.  I

25  brought it up in a board meeting one time after we were
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 1  talking about --

 2      Q.   Okay.

 3      A.   We were talking about capital projects, and I

 4  made the comment after Trevor Colbourn Hall came up that

 5  I thought we would get an audit comment as a result of

 6  that.  And I got no -- nobody on the board said

 7  anything, and the provost was there.

 8      Q.   Do you recall what board meeting that occurred

 9  at?

10      A.   No, I don't.  I'm sorry.  It was not something

11  that I was thinking about recording until the questions

12  started coming up now.

13           But I distinctly remember doing it, and being a

14  little bit surprised there was no comment or anything.

15  It just went on.

16           And Scott Cole was there, too, at that meeting.

17  It was a regular meeting so everybody was there that

18  normally is, which would include either Scott or

19  somebody on the general counsel's group and the board

20  members.

21           MR. RUBOTTOM:  Carine, let me ask a couple.

22           Was that the full board or the finance and

23      facilities committee?

24           THE WITNESS:  As I recall, it would have been

25      the finance and facilities meeting.
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 1        MR. GREENE:  Try to let him finish his question

 2   and try not to talk over him.

 3        THE WITNESS:  Okay.

 4        MR. GREENE:  You're doing pretty good.

 5        MR. RUBOTTOM:  You talked earlier about when

 6   the issue of the loan came up, of talking to the

 7   controller about that.

 8        We've heard discussions about Lee and others

 9   around the state, who when they have a concern about

10   the size of a capital project that they are doing

11   with E&G, that they go to Chris Kinsley for counsel

12   on that.

13        THE WITNESS:  Yeah.

14        MR. RUBOTTOM:  One of our questions that keeps

15   arising is where we get our expertise when we lack

16   it.  And I'm curious why you wouldn't go to audit

17   for a question about -- internal audit for a

18   question about a loan, the legitimacy of a lending

19   practice or go to general counsel about the -- why

20   you would go to the controller.

21        Would you expect the controller to have a solid

22   working knowledge of all those -- all the legal

23   requirements about things like lending money?

24        THE WITNESS:  That's an interesting question,

25   but let me -- I'll have to answer it in the sense
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 1   that at any particular point in time, you have staff

 2   that have strengths and some that have weaknesses.

 3        At that particular time, Linda Bonta had been

 4   around for decades and was probably the most

 5   knowledgeable person that I could go to, to answer a

 6   question about the efficacy, if that's the right

 7   word.

 8        MR. RUBOTTOM:  Propriety?

 9        THE WITNESS:  Propriety of a loan like that.

10   She was -- and also, she was probably the most

11   conservative financial person on the campus at the

12   time.

13        MR. RUBOTTOM:  Can you spell her last name for

14   the reporter?

15        THE WITNESS:  B-O-N-T-A.

16        MR. GREENE:  V as in victor?

17        THE WITNESS:  Linda Bonta, B, bravo.

18        MR. RUBOTTOM:  I understand that.

19        Let's talk about facilities issues.  And the

20   reason I ask is, it's my understanding that in

21   recent years, if a university came to Chris Kinsley

22   and said we've got a renovation of $5 million, that

23   his response would be you can't go over two.

24        And what I'm trying to figure out is, my

25   understanding of this, the Colbourn Hall
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 1   renovation -- forget the new building.

 2        THE WITNESS:  Okay.

 3        MR. RUBOTTOM:  The Colbourn Hall renovation

 4   started, from my recollection, at five to seven.  I

 5   believe sometime in 2013, you all committed about

 6   $8 million.  We've seen an allocation document

 7   signed by Provost Waldrop and Dr. Hitt in August

 8   of 2013 that memorialized that commitment as an

 9   $8 million E&G carryforward to a renovation project.

10   And at that time, that's the only project that was

11   on the books.

12        Did you have audit hit concerns about that size

13   of a renovation project?

14        THE WITNESS:  No, no.  At that particular time,

15   we all thought that renovation projects were okay

16   for E&G carryforward dollars.  That was just what we

17   all thought.  We all believed that, and therefore

18   nobody questioned it because we all believed that

19   was okay.

20        MR. RUBOTTOM:  Did you draw a line if a

21   renovation like involved an expansion of a building

22   or did -- yeah, let's just say expansion.  Did you

23   draw a line there in your understanding at that

24   time?

25        THE WITNESS:  I didn't; others may have, but I
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 1   didn't.

 2        MR. RUBOTTOM:  Do you have -- I've been

 3   learning a lot of accounting terms --

 4        THE WITNESS:  Okay.

 5        MR. RUBOTTOM:  -- that I never wanted to learn.

 6        Chris Kinsley talks about capital renewal.

 7        THE WITNESS:  It's confusing.

 8        MR. RUBOTTOM:  There's discussions of deferred

 9   maintenance.  I think I understand what maintenance

10   is.  I think I understand what deferred maintenance

11   is.

12        I'm curious what you -- what your understanding

13   of fixed capital outlay is in the state university

14   system.

15        THE WITNESS:  Capital outlay refers to a

16   physical asset.  Fixed means it's exactly that, it's

17   fixed in place.  It's not things that are added to

18   the building afterwards, like furniture, fixtures,

19   equipment, all that sort of thing.  So it would be

20   the fixed, nothing added into it later.  It's a

21   capital asset, if that makes sense.  It does to me.

22        MR. RUBOTTOM:  It does.

23        Who in finance administration would have been

24   the most expert on that definition for purposes of

25   working with state funds and working -- putting
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 1   together PECO list, all those things?

 2        THE WITNESS:  Well, there's two questions sort

 3   of embedded in that one.

 4        The expertise was in the people at the top of

 5   that organization.  It would have also been in Lee

 6   Kernek's area.  But when it comes to the second part

 7   of that question having to do with the forms that we

 8   fill out and send into the state, those were forms

 9   that the way they were to be filled out was dictated

10   to us because there was a desire at the state level

11   to be able to compare universities -- then 11

12   universities, later 12, but to compare all

13   universities in how they were using their money.

14        And so there were -- I know there were a number

15   of questions from our folks about how to fill out

16   some of these forms, what expenditures to put in

17   what columns.  And I know that all of them felt and

18   believed that they were filling them out

19   appropriately as the instructions dictated.

20        And I also was told by them that they did make

21   some calls to the board of governors about some of

22   their issues to make sure they were putting them in

23   the correct columns.

24        So there was no intentional misleading of

25   anybody, if that's where this is going, on those
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 1      forms that were filled out, because they were

 2      filling them out the way they were told to fill them

 3      out.  And upon questioning, they still believed they

 4      were doing them the way it was supposed to be done.

 5           MR. RUBOTTOM:  Okay.  Thank you.  Carine?

 6  BY MS. MITZ:

 7      Q.   Okay.  When Provost Whittaker assumed the

 8  presidency late last year or last summer, did you have

 9  any like kind of briefing with him or any meeting to

10  kind of get on the same page or develop a game plan or

11  anything?

12      A.   Not really.  We had meetings, but I didn't -- I

13  was not -- I didn't -- I don't feel that I was really

14  developing any deep rapport there, if that's fair to

15  say.

16      Q.   Okay.  Sure.

17           MR. GREENE:  It's fair if it's true.

18  BY MS. MITZ:

19      Q.   Can you describe the status of the relationship

20  prior to the president asking you to resign?

21      A.   I think it was a surface relationship.  I don't

22  think he really understood the way that a university

23  operated outside of some of the academic areas.

24           I mean, he understood them.  Let me make a

25  distinction there.  He understood those operations, but
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 1  I don't think he was really that interested in them.

 2      Q.   Okay.

 3      A.   And that was worrisome for me because

 4  everything -- to make an organization function properly,

 5  everything has to be balanced within that organization.

 6           An example would be if you are going to add a

 7  hundred new faculty, you need to add support staff to

 8  serve those faculty, and you're going to have more space

 9  being utilized.  You're going to need more people to

10  take care of the space.  There's just a whole series of

11  things that need to happen.

12           An example might be if you -- if you took a

13  stock car, pick any car, and you decided you were going

14  to add a bigger engine to it, that would be great.

15  You'll get more power.  But if you don't also beef up

16  the brakes and the braking system, the tires that are

17  going to be put under stress for all the -- the bigger

18  engine, that sort of thing, you're going to have a mess

19  on your hands.

20           And I've had a little sense of that, that we

21  can add more faculty and do some of those kinds of

22  things, but I don't know that there was a real

23  understanding of the implications down through the

24  ranks.  So I think that was a little bit of my

25  uneasiness.
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 1      Q.   Okay.  So when the news came out that the audit

 2  finding was made or going to be made and people started

 3  realizing that this was going to be an issue, I

 4  understand that the president talked to you about taking

 5  your resignation, and initially you were going to be

 6  working through the end of the year?

 7      A.   Yes.

 8      Q.   At that time, did he convey any disappointment

 9  in you or your decision to use E&G?

10      A.   What he said was that he thought that I did the

11  right thing; I chose the wrong method to do it.  And

12  he --

13      Q.   Did he seem upset with you?  Understanding?

14      A.   No, no.

15      Q.   Sympathetic?

16      A.   No, not at all.  He -- in retrospect, looking

17  back -- of course, I was thinking about this since then.

18  What he implied or said was that you did the right

19  thing, you chose the wrong method.  You are going to

20  take some heat for this over the next few months, and

21  then we'll get past this.

22           And thinking back on it, I think he clearly

23  meant you will take some heat, not we, and I should have

24  read something, figured something was going on there.

25  We'll have -- you can offer your resignation, retire.
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 1           And I said how about December 31st?

 2           And he said sure, that's fine, and we'll have a

 3  party in the meantime and all that.

 4           I said that would be a little hypocritical.  I

 5  don't think that's appropriate.

 6           And then I wrote a letter of resignation, as he

 7  requested, citing retirement and so forth.  And that's

 8  the way that was until the audit -- let's see -- until

 9  -- I'm trying to keep my sequence of events straight in

10  my head here.

11           When I think it really started to go downhill

12  for me was when the chancellor called a conference call

13  with the president and several other people, including

14  me, to talk about the audit and his concern about it.

15  He started the conversation with asking if Bill Merck

16  was present, and I said, yes, I am.

17           And then he -- the chancellor really was --

18  sounded angry and was asking me about, didn't I know

19  that that was wrong, and what did I know, and blah, blah

20  blah.  And then he wanted to know -- just scratch the

21  blah, blah, blah.

22           MR. GREENE:  She's not going to scratch

23      anything.  Everything you said is on the record, so

24      answer the question.

25           THE WITNESS:  Okay.  So when -- when he was
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 1      really drilling down on me about that, and Vikki

 2      Shirley joined in, too, about, well, you couldn't

 3      have done -- been involved in this stuff alone.

 4      There must have been other people involved.

 5           And it was my feeling at that point, my sense

 6      was that there was no way I was going to start

 7      taking innocent people that work for me and start

 8      throwing them under the bus in some craven attempt

 9      to protect myself.  I just wasn't going to go there

10      and do that when I was being attacked like that.

11           So what I said was, to deflect that, I just

12      said, look, I'm the chief financial officer -- I

13      think I said CFO.  I'm the CFO, and it's my

14      responsibility as CFO, rather than getting into

15      answering questions about who else was involved and

16      all that sort of stuff.

17  BY MS. MITZ:

18      Q.   Okay.

19      A.   And later, my statement there later got morphed

20  into a little larger statement where Dr. Whittaker

21  started saying Bill took full responsibility for

22  everything that happened.

23           That's -- that's an exaggeration in the sense

24  that what I was trying to get across was things of a

25  financial nature that the people that report to me were
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 1  involved in as CFO, that's my responsibility.  That's

 2  what I was trying to get across; not that I was taking

 3  on the responsibility for the president, for the

 4  provost, for the general counsel, for the chief auditor.

 5  They all have responsibilities, too, in everything that

 6  happens.

 7           But I think in the next few days in an effort

 8  to protect the president and the board, the theme

 9  started to be Bill took full responsibility, an

10  exaggeration, and it's all on him and none of us knew

11  anything about anything.

12      Q.   Right.

13      A.   That was not -- I was just, frankly, highly

14  disappointed at the lack of integrity and the lack of

15  honesty that I was experiencing with the leadership at

16  that time, to the point that I can tell you I could

17  never work with that group again under any circumstance,

18  because I would not trust them at all.

19      Q.   Sure.  So were there any discussions between

20  you and President Whittaker immediately before that

21  phone call?

22      A.   If there were, I don't recall them because they

23  were so inconsequential.

24      Q.   So it's not like anybody, the president or the

25  general counsel or anybody like that came to you and
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 1  said, listen, we want you to accept responsibility.  You

 2  did that, it sounds like, to protect Lee Kernek, Tracy

 3  Clark, those guys; is that right?

 4      A.   Exactly.  You're right.

 5           MR. GREENE:  Well, Bill, tell them about the

 6      conversations that you had about your appearing --

 7      your request that you be allowed to appear at the

 8      BOG.

 9           MR. RUBOTTOM:  Can we hold that for just a

10      minute and let me go deeper?

11           One of the things that we're curious about that

12      we really don't have information about is what the

13      internal conversations were between the exit

14      conference and the conference call with Chancellor

15      Criser.

16           Do you recall any of the interactions between

17      the -- the upper ranks of the administration?  Do

18      you recall who was at the exit conference?

19           THE WITNESS:  At the exit conference, my memory

20      is a little sketchy, but I can tell you it would

21      have been Tracy and Christy and Joel Hartman,

22      because of IT, not because of any of this.  One or

23      two of the internal audit staff would have been

24      present.  There was probably, I'd say, ten or more

25      people in the room.  I think there was somebody from
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 1   student affairs in the room.  There were a lot of

 2   people in the exit conference meeting.

 3        MR. RUBOTTOM:  Was Bev Seay there?

 4        THE WITNESS:  No, Bev Seay was not there.

 5        MR. RUBOTTOM:  Was any trustee there?

 6        THE WITNESS:  I don't recall.

 7        You know, when you said Bev Seay, I don't

 8   recall her being there.  That's not to say she

 9   wasn't.  I wouldn't have focused on it.  But I don't

10   remember her being there.

11        MR. RUBOTTOM:  Did you hear about or

12   participate in any conversations with trustees about

13   the audit between the exit conference and the

14   chancellor's phone call?

15        THE WITNESS:  I don't recall.  It was all

16   happening pretty fast.  There was only a couple of

17   days or so there.

18        MR. RUBOTTOM:  But you don't recall -- do you

19   recall any -- any serious concerns from the general

20   counsel, the president's office, Mr. Heston, Robert

21   Taft, anybody else in audit about the finding with

22   respect to using E&G for Trevor Colbourn Hall before

23   the Criser phone call?

24        THE WITNESS:  I don't recall.  I mean, there

25   was certainly always concern when you -- let me
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 1   think about it.  In the exit conference, when -- in

 2   the exit conference when it came up, since I had

 3   been talking about getting an audit comment for

 4   probably a year before, if not that, to many, many

 5   people, when that was the last one he mentioned and

 6   when he brought it up, I said -- I think I said

 7   "This is on me," because it was -- it happened in an

 8   area I was responsible for.

 9        And I think -- I don't know if people were

10   surprised by that or not, but again, CFO, financial

11   comment, that's my area.  It's not an IT issue.  It

12   was not a student development services issue.  It

13   was in my area of responsibility.

14        MR. GREENE:  You think he's asking you a

15   different question than the one he asked.  He's

16   asking you who was there and were there any

17   discussions with anyone from the administration

18   before the actual report came out.

19        MR. RUBOTTOM:  Well, from the time they stopped

20   talking to the state auditor in the exit conference

21   until they heard from Chancellor Criser his extreme

22   disappointment, was there any conversation among the

23   higher administration?

24        THE WITNESS:  Nothing that I recall of any

25   great significance.
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 1        MR. RUBOTTOM:  Okay.

 2        THE WITNESS:  Nothing I recall of any great

 3   significance, because it all came down on me after

 4   the chancellor's call.

 5        MR. RUBOTTOM:  That's what we understand.

 6        Now, when -- you were beginning to talk about

 7   how the leadership responded to you after that, the

 8   board meeting on the 6th, the governor's meeting on

 9   the 13th, those are all highly publicized.

10        THE WITNESS:  Right.

11        MR. RUBOTTOM:  We watched most of them.  Carine

12   came down to the September 20th meeting herself.

13        But in that timeframe, would you say that the

14   focus of the board of governors was on understanding

15   how it happened or would you say that their focus

16   was on finding people to blame or neither?

17        THE WITNESS:  Both.  I would say both.

18        MR. GREENE:  Tell him about the conversations

19   that you had with them about your request you be

20   allowed to appear at the BOG meeting on the 13th,

21   all the things they were telling you.

22        So step back, take a breath, hold on.  Take a

23   breath, and now tell everything that happened before

24   you resigned and the things you were being told.

25        THE WITNESS:  Well, I was called to a meeting
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 1   right after that, but prior to a board meeting, a

 2   board of trustees meeting, by Grant Heston, who is

 3   the chief public relations officer for the

 4   president, his chief of staff and PR guy, and Scott

 5   Cole, who is the legal counsel to the president, who

 6   I believe sees his first duty is to protect the

 7   president.

 8        They asked me at the board meeting the next

 9   day, what would I say, what would I do?  And I went

10   through some stuff with them.

11        And apparently they decided it was best if I

12   didn't show up at the meeting, because I thought it

13   would be important for me --

14        MR. GREENE:  What meeting?

15        THE WITNESS:  The board of trustees' meeting.

16   It was very important for me at that time, since I

17   could see I was starting to get accused of a lot of

18   stuff, to explain why we did what we did.

19        It still hadn't sunk in, the reported

20   illegality of it.  It was the -- I didn't think

21   people truly understood why we did it and how

22   important it was to have done that, and I wanted to

23   talk about that.

24        Well, anyway, they told me it would be best if

25   I didn't come to the board of trustee's meeting.  So
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 1   I never got a chance to answer questions or say

 2   anything to the board of trustees.

 3        Following that --

 4        MR. RUBOTTOM:  Excuse me.  That was a

 5   September 6th meeting, that first meeting?

 6        THE WITNESS:  It was the first meeting right

 7   after whatever date that was.

 8        MR. RUBOTTOM:  Okay.

 9        THE WITNESS:  And then following that, we were

10   going to have -- there was a board of governors'

11   meeting; right?

12        MR. RUBOTTOM:  The 13th, I believe.

13        THE WITNESS:  And it was suggested at first

14   that I not show up.  They said it's going to

15   probably be kind of ugly; it's best that you're not

16   there.  I know I wasn't understanding that exactly.

17        And I said okay, and then I started thinking

18   about it, and it didn't make any sense to me for me

19   not to be there.  First of all, I didn't want to

20   make it appear that I was afraid to be there,

21   because I wasn't.

22        The second part of it was, I started to not

23   believe that they would explain anything about the

24   circumstances, why we did it or that we didn't

25   understand it was not legal.
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 1        And so I thought, this is a two-day meeting.

 2   And so right at the beginning of the first day, I

 3   guess it was, I called some of the people who were

 4   already down at the meeting site in Sarasota.  And I

 5   called to talk to Scott and say that I would like to

 6   attend that meeting, even though they said they

 7   didn't think I should be there.  I thought it was

 8   important that I show up at that board of governors'

 9   meeting so that I could explain some of those

10   things.

11        And he said, no, the president doesn't want you

12   there.  But I said I think I should be there.

13        And he said if you show up when the president

14   told you not to, it's going to be an act of

15   insubordination.

16        Well, that means you get fired instead of

17   resigning; didn't sound like a good choice.

18        And so he said, do you want to talk to the

19   president about it?  And I said yes.

20        So he put Dr. Whittaker on the phone.

21   Dr. Whittaker repeated he didn't think it would be a

22   good idea for me to be there.  It wouldn't be good

23   for UCF if I was there.  It wouldn't be in the best

24   interest of UCF for you to be there.

25        And I said, well, it could be in my best
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 1   interest because they're going to be talking about

 2   me, and I'm subject to losing -- well, I'm losing my

 3   job over it and everything.  So it's important to me

 4   to be there.

 5        And he said something about, well, I'll try to

 6   keep it -- I'll keep it away from you being fired in

 7   the meeting, but I don't want you here.

 8        So what was I going to do?  So I didn't.  I

 9   watched it on the computer screen like everybody

10   else did and was appalled at what I saw.

11        After the meeting was over, I think he was in a

12   break room with some of the board members

13   afterwards, and they were asking is this person that

14   had been vilified -- me -- still on the campus?

15        And so he left the break room, called me on his

16   cell phone, and said, they are giving me a lot of

17   heat about you being there.  I want you to -- I

18   think we should up your resignation to right now.

19        So 15 minutes later, I left my office, and that

20   was it, the end of a 22-year stint at UCF.  Plastic

21   bag in my hand with pictures of my wife.  It was --

22   it was pretty brutal.

23        MR. RUBOTTOM:  I understand.

24        Between the Criser phone call and that

25   September 13th BOG meeting, did you have any
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 1   conversations with BOG staff about what happened,

 2   why it happened?

 3        THE WITNESS:  I talked to Chris Kinsley because

 4   I was afraid the story about why we were doing it

 5   wouldn't be told.

 6        So I went over it with him, but he was not

 7   allowed to speak at that meeting.  He normally gave

 8   the introduction to the facilities committee about

 9   what they were going to talk about and all that.  So

10   when I was watching it on the screen, I was

11   surprised that he didn't do it.

12        And I called him ahead of time saying I

13   wouldn't be there, but at least can you make sure

14   people know why we were doing this, that we had a

15   dangerous emergency situation on our hands.

16        MR. RUBOTTOM:  Thank you.  Thank you.

17        But they never reached out to you in that

18   timeframe?

19        THE WITNESS:  No.

20        MR. RUBOTTOM:  Okay.  Let's go back a week.

21   Leading up to the September 6th, which I believe is

22   the emergency meeting of the board of trustees,

23   between the Criser phone call and that meeting, did

24   any trustees reach out to you and ask how did this

25   happen, why did this happen?
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 1        THE WITNESS:  No.

 2        MR. RUBOTTOM:  Did you reach out to any of

 3   them.

 4        THE WITNESS:  Yes, yes.  I don't remember the

 5   timeframe, but -- you know, down to the day.

 6        MR. RUBOTTOM:  Right.

 7        THE WITNESS:  But I reached out and I was in

 8   some meetings where one or two or three of the --

 9   like one of them was David Walsh, another was Bob

10   Garvy, and one was Mr. Lord, John Lord.

11        MR. RUBOTTOM:  Who would have called these

12   meetings?

13        THE WITNESS:  One was a medical school meeting.

14   It was totally unrelated to any of this.

15        MR. RUBOTTOM:  Okay.

16        THE WITNESS:  All three of these things were

17   totally unrelated situations.  They happened to be

18   there, I happened to be there.  And I was feeling

19   that they didn't understand what had gone on with

20   the -- they had heard me saying before there would

21   be an audit comment.

22        And I was feeling really bad about everything

23   that had happened at that point, and I wanted to

24   make sure they understood the rationale, even though

25   it had been talked to them before.  I just felt
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 1   obligated, because I had respect for these guys, to

 2   at least talk to them about what had happened.

 3        MR. RUBOTTOM:  Thank you.  I think Carine has

 4   some more questions about some of those interactions

 5   later.  I just wanted to get the context within the

 6   framework of these meetings where --

 7        THE WITNESS:  Right.

 8        MR. RUBOTTOM:  -- your work was discussed.

 9        THE WITNESS:  Right.

10        MR. RUBOTTOM:  One other thing:  Did you watch

11   the video or a recording of Scott Cole's

12   presentation on the 6th where he went through the

13   history of the project?

14        THE WITNESS:  No.

15        MR. RUBOTTOM:  You've never watched that?

16        THE WITNESS:  No.

17        MR. RUBOTTOM:  So have you reviewed the agenda

18   items that were published for the 6th?

19        THE WITNESS:  I probably did, but I don't

20   remember it.

21        MR. RUBOTTOM:  If you had, I was going to ask

22   you if you disputed any of that.

23        On the 6th, he indicated that refunding had

24   already occurred.  Are you aware of any refunding of

25   E&G that had occurred prior to September 6th?
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 1        THE WITNESS:  No.

 2        MR. RUBOTTOM:  Are you aware of any planning of

 3   refunding prior to September 6th?

 4        THE WITNESS:  The first -- the first comment

 5   about refunding came up in the actual exit

 6   conference when Kathy Mitchell was -- she was one of

 7   the ones attending the exit conference, and she

 8   asked the auditors, is a potential remedy for this

 9   to replace those funds?

10        And they responded that they're just making the

11   report up the chain.  They will have to get back

12   with us about responses to that.

13        MR. RUBOTTOM:  But to your knowledge, between

14   April when the questions started being asked and

15   that, did finance and administration then begin to

16   think about that possibility?

17        THE WITNESS:  Oh, oh.  When they started

18   getting the questions that was leading to the

19   potential that we didn't know it was wrong and they

20   were saying it was, they started looking at some of

21   the planned expenditures with carryforward money and

22   started to reverse -- to replace some of that, yes.

23        That was in response to their -- the inquiries

24   and where the audit was going, they felt like that

25   was going to be an audit comment and we might as
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 1      well start taking some corrective actions now.

 2           MR. RUBOTTOM:  When you say they --

 3           THE WITNESS:  That would have been finance and

 4      accounting.

 5           MR. RUBOTTOM:  And who particularly?

 6           THE WITNESS:  It would have probably been Tracy

 7      and Christy.

 8           MR. RUBOTTOM:  Okay.  Thank you.  I'm sorry,

 9      Carine.  I know we'll get back to some of that again

10      later.

11           MR. GREENE:  I'm sorry for interrupting.

12  BY MS. MITZ:

13      Q.   Okay.  I want to ask you some more questions

14  about President Whittaker.

15           So at any time during discussions between the

16  two of you after the BOG call, did he express any

17  disappointment in you or did he appear upset or even

18  accuse you of having misled him?

19      A.   No, no.  I could tell he was not happy -- not

20  happy is not the right word.  Let me rephrase it.

21           He was concerned about the criticism.

22      Q.   But he never outright accused you of having

23  misled him or not informed him of what was going on?

24      A.   That all came later.

25      Q.   Okay.  So apparently, President Whittaker
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 1  contacted Trustee Walsh at some time while Trustee Walsh

 2  was in England.  I don't know what time that was.  I'm

 3  suspecting it was after the BOG call.

 4           And it's alleged that President Whittaker told

 5  Trustee Walsh that he had signed documents authorizing

 6  the use of E&G funds for the Trevor Colbourn Hall

 7  project, and that he was furious with you because you

 8  had -- you basically tricked him into signing that form.

 9           Number one, do you know when Trustee Walsh was

10  in England so I can figure out when this phone call

11  would have happened?

12      A.   And so the fairytale began.  I don't know when

13  he was in England and I don't -- I was not told about

14  that particular conversation, and I did not -- I did

15  not.

16      Q.   Do you know what form President Whittaker would

17  have been referring to?

18      A.   No, I was not privy to the conversation so I

19  don't know what they were talking about at all.

20      Q.   Did he ever tell you that you tricked him into

21  signing a form?

22      A.   No.

23      Q.   Okay.

24      A.   Nope.

25      Q.   Did he -- did Provost Whittaker start
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 1  discussing the university budget immediately or almost

 2  immediately after joining UCF?

 3      A.   He was very interested in the budget, yes.  The

 4  way it works at UCF is that the president looks to the

 5  provost to be the number two-person on the campus, the

 6  chief academic officer, and also the chief budget

 7  officer.

 8           And so he was interested in budgets, and over

 9  time made moves to get more involved, like, for

10  instance, with Tracy Clark who reported to me as an

11  associate vice president.  He came to me and wanted to

12  split her responsibility between me and him.

13           And so we gave her another title that's so long

14  I can't remember it, but he -- he wanted her to be able

15  to tell him about budget matters in some great detail.

16  And I know they met quite frequently after that.

17      Q.   Did you ever object to that request, that she

18  start reporting to him as well?

19      A.   I had concerns about it that I expressed and we

20  talked about it.

21           And I said I've had dual reporting

22  relationships before; they often don't work out.  It

23  will only work if the people involved want them to work

24  and we are cooperative about it.  And I felt that --

25  that with Tracy and me and Dale, we could make it work.
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 1  But I had trepidation about it.

 2           I think in one of Tracy's annual evaluations, I

 3  wrote that in there that initially I had reservations

 4  about the dual reporting, but it appeared that it was

 5  working out well and so my concerns were alleviated.  I

 6  said something to that regard in an annual evaluation of

 7  Tracy's.

 8      Q.   Okay.

 9           MR. GREENE:  Do you need a break?  Do you need

10      the bathroom or anything?  You're not chained to

11      your chair.

12           MR. RUBOTTOM:  I'm going to need one in about

13      15 minutes.

14           MR. GREENE:  Good.

15           MS. MITZ:  Okay.  I'll keep moving then.

16           MR. RUBOTTOM:  Are you okay, Carine?

17           MS. MITZ:  Yes, I'm fine.  I can wait

18      15 minutes.  Yes, I'm good.  Thank you.

19  BY MS. MITZ:

20      Q.   So Mr. Merck, did Provost Whittaker ever seem

21  intimidated by you --

22      A.   Oh, no.

23           I'm sorry for interrupting.  I'm sorry for

24  interrupting.  No.

25      Q.   Okay.  Did he sometimes challenge your ideas or
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 1  your position?

 2      A.   Not really.

 3      Q.   Did he ever question you or your decisions?

 4      A.   No, not that I recall.

 5      Q.   Okay.  Did he seem to grasp the budget

 6  information that he was being provided when he first

 7  came on board?

 8      A.   I can't answer that.  I don't know what he was

 9  grasping versus what he was told or given.

10      Q.   Okay.  In discussions that the two of you had,

11  did he ever refer to his experience at Purdue working

12  with state-appropriated operating funds?

13      A.   No.  If he did, it was in general terms, not

14  that specific.  I don't recall it.

15      Q.   Okay.  Did you -- when you used the term or

16  hear the term carryforward, what does that mean to you?

17      A.   It means leftover -- leftover operating money

18  from the prior year.

19      Q.   And when you say operating money, do you mean

20  E&G?

21      A.   In the context of carryforward, yes.

22      Q.   Are there other carryforward funds in

23  university accounts?

24      A.   Yes.  There would be a carryforward, say, in

25  some of the auxiliaries, like the housing budget would
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 1  have money left over in the housing budget that would

 2  carry over to the next year or the parking services

 3  budget would have money left over that would

 4  carryforward.

 5           But in the context of carryforward in the

 6  meetings that we were talking about here, it was E&G.

 7      Q.   And so with Provost Whittaker regularly

 8  attending those meetings, would you expect that he, too,

 9  would have understood that the term carryforward meant

10  E&G carryforward?

11      A.   Yes.

12      Q.   Did he ever express any confusion about the

13  term or ask what does that mean?

14      A.   No.

15      Q.   What does the university's annual budget

16  include?  Does it go beyond the academic budget?

17      A.   The annual budget of the university last year

18  was right at $1.8 billion, and that's a little hard for

19  people to grasp, and that's why we have the meetings

20  with the trustees to go over it.  And I could elaborate

21  on that if you want, but I don't know that it would

22  help.

23      Q.   No, I don't think that's necessary right now.

24           MR. RUBOTTOM:  Let me ask.  I think our

25      question goes to when you refer to the budget
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 1   responsibilities of the provost, which I take means

 2   Waldrop, before.  This is just --

 3        THE WITNESS:  Right, right.

 4        MR. RUBOTTOM:  -- how Dr. Hitt ran the

 5   university.

 6        THE WITNESS:  Exactly.

 7        MR. RUBOTTOM:  So those budget

 8   responsibilities, obviously, they entailed academic

 9   budgets, the E&G budget.  Would that include the

10   auxiliary budgets?

11        THE WITNESS:  At a high level, yes.

12        MR. RUBOTTOM:  Would that include the capital

13   budgeting at a high level?

14        THE WITNESS:  Yes, absolutely.

15        MR. RUBOTTOM:  Okay.  Would that include the

16   non-academic operational -- I assume there's got to

17   be some plant, physical plant operation that's not

18   necessarily --

19        THE WITNESS:  Right.

20        MR. RUBOTTOM:  -- designated as academic,

21   infrastructure.

22        THE WITNESS:  I'm thinking about that.  I'm not

23   quite sure how to answer because I'm not quite

24   following the question.

25        MR. RUBOTTOM:  Well, there's nothing that goes
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 1      in to the entire budget of the university that's not

 2      under that umbrella you described in the provost

 3      office; is that correct?

 4           THE WITNESS:  Correct, yeah.

 5  BY MS. MITZ:

 6      Q.   Did at any time Provost Whittaker try to

 7  distance himself from having responsibility over the

 8  university's entire budget and just claim responsibility

 9  over the academic budget?

10      A.   I think that really became clear after the

11  audit and after the chancellor was expressing

12  displeasure.  I think that's when that distancing began

13  in earnest, yes.

14      Q.   Okay.  All right.  Did the provost have

15  approval authority over the operating budget presented

16  to the board of trustees?

17      A.   He recommended -- well, my role was in

18  recommendations, not decision making.  He and the

19  president would make the decision, but usually it was

20  the provost's recommending it to the president, but the

21  two of them would make the decisions as to what would go

22  before the board of trustees.

23      Q.   Did the provost have approval authority over

24  proposed capital projects?

25      A.   Only to the extent that he would be part of
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 1  formulating the recommendations that would go to the

 2  president, that he presented to the president and went

 3  to the board.  But he was intimately involved in the

 4  process, yes.

 5      Q.   Okay.  And did he have approval authority over

 6  the source of funds for capital projects?

 7      A.   That's a complicated question.  It depends on

 8  the project and what's -- what we're talking about.  If

 9  it was -- if it was a PECO project, the legislature

10  decides what we're going to get and appropriates it.  So

11  he wouldn't be in an approval process there.

12           If we were issuing bonds for housing or

13  something like that, he wouldn't be in the approval

14  process for that.

15           When it comes to money that comes in, say for

16  purposes of making this simple, in a lump sum from the

17  state and its apportioned among the different entities

18  on the campus, yes.  He's involved in approving those

19  things, how it's distributed internally.

20           MR. RUBOTTOM:  Let me ask a follow-up to that,

21      Carine.

22           Would he also be -- have approval authority

23      over any E&G -- any central reserve E&G commitments

24      to capital projects?

25           THE WITNESS:  He would be -- he would be
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 1   intimately involved in the discussions among --

 2   well, repeat the question.  I'm starting to lose my

 3   answer.

 4        MR. RUBOTTOM:  Would he have approval authority

 5   over any commitments of central reserve, E&G

 6   carryforward to a capital project?

 7        THE WITNESS:  Yes.

 8        MR. RUBOTTOM:  And then it's my understanding

 9   that the university earns overhead from the

10   auxiliaries --

11        THE WITNESS:  Right.

12        MR. RUBOTTOM:  From the various services that

13   are provided --

14        THE WITNESS:  Right.

15        MR. RUBOTTOM:  -- and that those revenues are

16   seen as kind of an enterprise revenue or whatever,

17   but they don't have strings attached, like E&G or

18   PECO.

19        THE WITNESS:  Left over E&G, correct.

20        MR. RUBOTTOM:  So those are revenues that are

21   in the big mix.

22        Would the provost have approval authority over

23   commitments of those funds to -- to a capital

24   project?

25        THE WITNESS:  Yes, yes.
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 1           MR. RUBOTTOM:  Thank you.

 2           MR. GREENE:  Is this a good time to take a

 3      break?

 4           MR. RUBOTTOM:  It probably is.

 5           (Brief recess.)

 6           MS. MITZ:  Back on the record.

 7  BY MS. MITZ:

 8      Q.   Mr. Merck, I would like to ask you a little bit

 9  about Tracy Clark.  How long had you worked with her

10  prior to her taking on the additional responsibility of

11  reporting to Provost Whittaker?

12      A.   Oh, gosh.  I can't tell you exactly.  I think

13  probably -- I'm guessing maybe four years before, maybe

14  four or five years -- four years before we split the

15  role.

16      Q.   Okay.  Can you describe her as an employee?

17      A.   I can't say anything but good things about her.

18  She is very intelligent.  She is -- knows accounting, a

19  good personality, easy to work with.

20           She does the work of two people.  In fact,

21  that's one of the things that I am really sad about when

22  I hear that the president is getting rid of Tracy and

23  Christy Tant, because between the two of them, they

24  seriously do the work of four people.  They are just

25  absolute assets to UCF.
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 1      Q.   So knowing the type of employee that she was,

 2  would you have expected her to fully explain and educate

 3  Provost Whittaker on budgetary matters or documents that

 4  she provided him so that he would be knowledgeable and

 5  prepared to discuss them?

 6      A.   Absolutely.  No doubt in my mind.

 7      Q.   Did you ever instruct Ms. Clark, Ms. Tant or

 8  any other employees to withhold information from Provost

 9  Whittaker?

10      A.   No, never.

11      Q.   Did you ever instruct any employee to withhold

12  information from anybody?

13      A.   Nope, nope.

14      Q.   Did Ms. Clark ever discuss her meetings with

15  Whittaker with you?

16      A.   If she thought I needed to know the information

17  they discussed, she would.  She liked to try to keep us

18  both informed of important things, so it depended on the

19  importance of the topic.

20      Q.   And do you know whose idea it was to form the

21  facilities budget committee?

22      A.   It was Dr. Whittaker's.

23      Q.   Okay.  And was it also his idea to resurrect

24  the university budget committee?

25      A.   I'm hesitant.  I'm hesitating because it was,
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 1  but it might have been with input from the president.

 2      Q.   Okay.

 3      A.   But he was the one that implemented it.

 4      Q.   All right.  Well, did either one of those

 5  committees remove any budget powers from you?

 6      A.   Well, my role is really recommending things,

 7  not approving things at that level.  So it didn't take

 8  any of my input away.

 9      Q.   Very good.  Okay.

10           Did the provost have approval authority over

11  all the budget decisions made in the budget chat meeting

12  and the meetings of the university budget committee and

13  facilities budget committee?

14      A.   There's really two parts to my answer on that.

15  One of them is if it were smaller things, like in the

16  hundreds of thousands, a few hundred thousand dollars,

17  he would decide and implement things.  If it gets into

18  the millions, he should and I believe he did go to the

19  president for approval for those things.

20      Q.   Okay.  Do you recall any time when you took

21  something over Provost Whittaker's head to the president

22  to override Provost Whittaker?

23      A.   I'm thinking, and I'm not coming up with -- I'm

24  not coming up with anything, no.

25      Q.   Okay.  Did you ever discuss using E&G funds for
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 1  other capital projects with President Whittaker?

 2      A.   In the -- in the budget meetings when we were

 3  looking, this university budget committee, the one that

 4  you just mentioned that he reinstituted, when we would

 5  have a big meeting, we would talk about what our needs

 6  were that would bubble up from the deans and the other

 7  vice presidents.

 8           And then we'd look at the resources that were

 9  available to meet those needs.  There would be a mix of

10  things like E&G carryforward or the overhead dollars or

11  state appropriated -- you know, we looked at all of the

12  revenue sources and then planned expenditures all as a

13  group like that.  And so he was intimately involved in

14  all of that.

15      Q.   Okay.  Do you recall a time when Provost

16  Whittaker offered funds from his -- from the provost

17  budget to be used to fund CREOL, the CREOL Building?

18      A.   It seems to me I've seen something later about

19  that, but I wasn't really focused on that particular

20  project.  There -- in the things that I do with

21  facilities, at any given time we probably have close to

22  300 minor projects that are under way, and we'll have

23  two or three, depending on the year, large projects that

24  I'll get involved in.

25           And that CREOL project fell kind of in the

0072

 1  middle there, and I didn't really pay much attention to

 2  it.  It was something the budget committee wanted to do,

 3  and if the provost volunteered money from his budget to

 4  accomplish that because of his interest in research,

 5  that easily could have happened.

 6      Q.   Okay.

 7      A.   I wasn't -- I wasn't personally involved in

 8  that one.

 9      Q.   Okay.  Do you know who directed that E&G funds

10  be transferred for the band building?

11      A.   That one was one that I was involved in, unlike

12  CREOL.  The problem was expressed to me by the dean of

13  the College of Arts and Humanities.  They were

14  undergoing an accreditation review at the time, and the

15  accrediting members -- the body of the accrediting group

16  had told them that we had an unsafe situation for our

17  band members practicing on the field on the south side

18  of campus.  In the season of the year when they

19  practice, there were frequent thunderstorms, lightning

20  and thunderstorms, and there was no close-by place for

21  them to get out of inclement weather.

22           And they had said that if we don't have a plan,

23  a way to get a shelter down there to prevent them from

24  being harmed, that we could lose our music

25  accreditation.
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 1           So I know I talked with several people.  I'm

 2  sure I talked with the provost and the dean, and then

 3  there was no -- there was an urgent situation.  There

 4  was no real money available.  So Lee Kernek and I pooled

 5  some money from our two budgets.  We might have gotten a

 6  little bit from one of the deans to build the band

 7  shelter, and avoid a negative accreditation report.

 8           And everybody was really thrilled with the

 9  outcome.  Provost Whittaker did kind of a ribbon cutting

10  ceremony down there and praised everybody that was

11  involved, including me.  I wasn't there, but he did

12  that.

13           I know I felt good because the band members,

14  after, they took two base drum heads and had all 300

15  members of the band sign -- autograph the drum heads,

16  and gave one to me and one to Lee as thank you for

17  getting them out of the situation they were in.

18           MR. RUBOTTOM:  And Carine, let me interrupt for

19      just a minute.

20           Mr. Merck, just to save time, we appreciate all

21      of the sound reasonings for doing the projects.  We

22      understand the needs of this university over the

23      past -- during this growth the past 20 years.  We

24      understand all those pressures were there.

25           We're really trying to get just to the issue of
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 1      who was making decisions how to fund those projects

 2      and when those decisions were made vis-a-vis

 3      transactions.  So I don't want to discount at all

 4      the validity of all of the policy reasons for doing

 5      the projects, but it's going to save us some time if

 6      we can just save those -- those narratives.  I

 7      appreciate them, but I want to get home tonight, so.

 8           THE WITNESS:  Okay.  I understand.  I

 9      understand and I appreciate that.  You'll have to

10      forgive me because I just get exited when some of

11      these projects that I was so intimately involved in,

12      I am so proud of the way they turned out, and so

13      happy that we were able to solve a problem, I can't

14      resist talking about them, but I will do my best in

15      the future to do that.

16           MR. RUBOTTOM:  Thank you.

17  BY MS. MITZ:

18      Q.   Do you know who directed the transfer of E&G

19  funds for purposes of building the Research 1 building?

20      A.   Here again, it would have been a discussion in

21  our small group, I'm sure, between the provost, me,

22  Tracy, Christy, and so that would have been -- the

23  provost would have been the one involved in that.  His

24  interaction about the president on it, I don't know.

25      Q.   Okay.  How about the Center for Emerging Media?
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 1      A.   I'm not really familiar with that one.

 2      Q.   Okay.  And the downtown campus infrastructure?

 3      A.   There would have been a number of us involved

 4  in that one.  I'm trying to couch my answers so I don't

 5  give you a story that will take time.

 6           But to be as concise as I can, that project was

 7  initially going to be a $60 million project.  It was one

 8  that the legislature said we'll give you 20 million, if

 9  you come up with 20 million philanthropically and 20

10  million out of your budget.  They didn't specify what

11  budget or anything, just out of your budget.

12           And so that was there.  And as the project

13  progressed, there were some infrastructure needs that

14  were above and beyond that.  So we had to figure out how

15  to get water, sewer, some of that kind of stuff all

16  incorporated into it.

17           And so while I was involved in the discussions

18  of what to do and that sort of thing, I wasn't directing

19  money to be transferred from any particular place to do

20  it.

21      Q.   Okay.  How about the venue?

22      A.   I'm not that familiar with that particular

23  project.  Can you be more specific about what was

24  happening?

25      Q.   That's all I know.  I don't know what the venue
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 1  is.  I just know it's called the venue.

 2      A.   Okay.  It's -- it's an attachment to the

 3  convocation core that is a university-owned asset.  It

 4  does not belong to a DSO or anything.

 5      Q.   Okay.  But you don't recall having any

 6  involvement in the transfers of E&G funds to that

 7  construction account?

 8      A.   No.  I'm not trying to get out of anything.  I

 9  just don't recall.  It is not on my radar as something

10  that I would have been that much involved in.

11      Q.   Okay.  Well, the same question for the main

12  campus district energy plant.  Do you know who directed

13  the transfer of E&G funds for that project?

14      A.   It would have been another one of those

15  discussions among a number of people that were looking

16  at budgets, available resources against what we were

17  trying to accomplish.

18           And having been away from there since September

19  13th, when they talk about -- now when they talk about

20  the district energy plant, I'm not sure which -- what

21  they're talking about exactly.  There was a plant to

22  produce chiller water on the north side of campus.  Is

23  that the one they were talking about?

24      Q.   I'm not sure.

25      A.   Yeah.  If so, it was one of those necessary
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 1  things to not allow -- so we did not allow air

 2  conditioning to fail on the north part of the campus.

 3  And the building part of that was more metal and brick

 4  facade to cover equipment.  It was primarily chilling

 5  type equipment that the expenditure was for, if that's

 6  the one they're talking about.

 7      Q.   So that's something that would have been

 8  discussed at the UBC meeting?

 9      A.   Yes, yes.  In fact, our energy person made a

10  presentation to the UBC about the need for it and the

11  things that would happen if we didn't meet that need.

12  So it was discussed in detail.

13      Q.   So it sounds like that project, the district

14  energy plant, along with Research 1 were discussed in

15  the UBC meetings?

16      A.   Right.

17      Q.   So is it proper for me to assume that Dale

18  Whittaker, as provost, was present?

19      A.   Absolutely, yes, no -- no question about that.

20           MR. GREENE:  Let her finish her questions.

21      You're talking over her a little bit.

22  BY MS. MITZ:

23      Q.   And he also heard that E&G funds were going to

24  be transferred for purposes of those projects?

25      A.   I don't know if he heard it, but I'm sure he
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 1  saw it on written documents that were provided to him by

 2  facilities and accounting.

 3      Q.   Okay.  So, I have two more projects to ask you

 4  about.  The Global UCF Building, do you know who

 5  ultimately directed transfer of E&G funds for that

 6  project?

 7      A.   I understand your question, but let me -- and I

 8  don't want to get into a story here, but that particular

 9  building was funded -- it was a $16 million project.

10  The bulk -- all of the construction funds came from

11  earnings on our equities in our investment portfolio.

12  The money that came from E&G was for furniture,

13  fixtures, and equipment that were placed in the

14  building.  And as I understand today, that is an

15  acceptable use of E&G funds.

16      Q.   Okay.  All right.  And we've already talked

17  about CREOL, so we don't need to talk about that one

18  again.  Let's see here.

19           MR. RUBOTTOM:  Carine, I've got the transfer

20      list up.  Can I just go through those three downtown

21      projects?

22           MS. MITZ:  Sure.

23           MR. RUBOTTOM:  Okay.  I think Kathy pulled

24      together E&G transfers into construction probably

25      during the September, October period or at some

0079

 1   point maybe in early September.

 2        And Bev Seay made a major presentation to the

 3   board about that last -- at the last, I think, the

 4   September 24th meeting.  I don't know if you

 5   followed that at all.

 6        THE WITNESS:  I didn't.

 7        MR. RUBOTTOM:  The last big transfers like that

 8   were all on October 31st of 2017.  There's

 9   4.8 million for downtown campus infrastructure,

10   which I think you might have just discussed the

11   project.  There was 11.5 million for the downtown

12   central energy plant, and there was 5.4 million for

13   downtown student center.

14        So with those -- all of those commitments -- we

15   haven't talked about the commitments list yet, but

16   all of those commitments prior to those transfers in

17   October, would all of those commitments have been

18   made by the university budget committee or be

19   reviewed by the university budget committee before

20   those decisions were made?

21        THE WITNESS:  Yes, except I'm not certain about

22   the student center thing that you mentioned.

23        MR. RUBOTTOM:  Okay.

24        THE WITNESS:  That one I am not clear on, but

25   the rest of them would.  Thad Seymour, T-H-A-D,
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 1   Seymour, S-E-Y-M-O-U-R, was the person, the

 2   associate provost that was responsible for the

 3   downtown campus.

 4        And so he would have had a lot of conversations

 5   with the provost about some of the things happening

 6   down there and been involved in a lot of the

 7   recommendations for that.

 8        MR. RUBOTTOM:  I'm sorry.  I zoned out.  Did

 9   you say he is the provost for the downtown campus?

10        THE WITNESS:  He reports to Dale.  He's an

11   associate provost, and his --

12        MR. RUBOTTOM:  So he reported to the provost

13   last year?

14        THE WITNESS:  And his responsibility was to

15   oversee the construction -- well, when I say

16   construction, I don't mean the brick and mortar

17   project of it, but oversee the scheduling and

18   working with Valencia College and our academic

19   people about what's going in there, just the whole

20   operation.

21        And he had people under him that were looking

22   at the budget needs to complete all of the

23   facilities, so.

24        MR. RUBOTTOM:  But those issues -- you would

25   have expected those issues were brought up in the
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 1   university budget committee?

 2        THE WITNESS:  Yes, except for I just said I

 3   don't recall that student center piece.

 4        MR. RUBOTTOM:  Let me have a couple more

 5   follow-ups on some of the things that we've -- that

 6   you talked about.

 7        I think that Carine asked you about the level

 8   of approval authority the provost had, and I took

 9   your answer to mean that he might have had a

10   delegation up to a certain amount, but the president

11   would have had final authority on those larger

12   things.

13        THE WITNESS:  Right, basically.

14        MR. RUBOTTOM:  You've described your role as

15   recommending?

16        THE WITNESS:  Right.

17        MR. RUBOTTOM:  Others have described your --

18   the role of both of you in the university budget

19   committee as co-chairs of that committee?

20        THE WITNESS:  Right.

21        MR. RUBOTTOM:  That you co-chaired that group.

22        THE WITNESS:  Right, right.

23        MR. RUBOTTOM:  So those major decisions that

24   the provost wouldn't have had any kind of delegation

25   from the president, would you consider those
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 1   proposals to be joint recommendations of yourself

 2   and Dr. Whittaker --

 3        THE WITNESS:  I didn't dis --

 4        MR. RUBOTTOM:  -- to the president?

 5        THE WITNESS:  I didn't disagree with anything.

 6   The provost would be the one that would actually

 7   make the recommendation to the president based on

 8   everything that happened, and I supported the

 9   recommendations.

10        MR. RUBOTTOM:  Okay.  And then finally, we

11   watched a video of yourself and Dr. Whittaker in

12   front of the BOG.  There was a facilities workshop

13   in, I think, October of 2017.

14        THE WITNESS:  I'm sorry you had to watch me on

15   video.

16        MR. RUBOTTOM:  Well, I hope you're not watching

17   me on video.

18        And you were discussing the Research 1 project,

19   which was almost through, and you were making a plea

20   for PECO.

21        And they were -- I think Chair Huizenga was

22   questioning, and some of the trust -- the governors,

23   the way this is already built, why should we give

24   you PECO?

25        And I believe you said that, well, we've
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 1   actually funded this with some internal loans in the

 2   university, and if we are given the PECO money to

 3   pay for the project, we'll be able to repay those

 4   internal loans, and be able to -- it sounded to me

 5   like you were talking about research --

 6        THE WITNESS:  Yes, yes.

 7        MR. RUBOTTOM:  -- goals.

 8        Would all of those loans that you were talking

 9   about that day have been from research funds, grant

10   and research type funds?  Would any of those loans

11   have been -- let me just ask it that way.  Would all

12   of those have been research revenues?

13        THE WITNESS:  Probably not all together.  It

14   was kind of open-ended.  To save time, I'll try to

15   make this short.

16        MR. RUBOTTOM:  That's fine.

17        THE WITNESS:  But we had an extreme shortage of

18   square footage in research needs on the university

19   campus.  We were hiring faculty hand over fist, a

20   lot of whom had research commitments to make, and we

21   were out of space altogether.  So we weren't getting

22   the PECO money, so we figured out how we could do

23   that Research 1 on the campus and get everybody in

24   it, but it didn't nearly cover all of the needs.

25        So if we could have gotten PECO money to repay
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 1   what we had internally done on that, then that would

 2   have freed us up internally the same kind of way to

 3   do some kind of internal borrowing or something,

 4   unknown at the time, but something to get another

 5   research building that we desperately needed.

 6        So sometimes we talk about using these internal

 7   funds so early we're not defining exactly what they

 8   will be at that moment.

 9        MR. RUBOTTOM:  But at that point, a building

10   was almost completed, so you had taken cash from

11   somewhere?

12        THE WITNESS:  Yes.

13        MR. RUBOTTOM:  Were any -- is it your

14   recollection, were any E&G accounts used there?

15        THE WITNESS:  That would be a Tracy Clark and

16   Christy question.  I don't know.

17        MR. RUBOTTOM:  Would any investment earnings

18   have been used for that project?

19        THE WITNESS:  It's possible.

20        MR. RUBOTTOM:  Okay.  We're going to talk about

21   investment earnings in a minute.

22        THE WITNESS:  Okay.

23        MR. RUBOTTOM:  Okay.  Carine, are we done with

24   the other projects?

25        MS. MITZ:  Yes.
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 1           MR. RUBOTTOM:  Okay.

 2           MS. MITZ:  Yep.

 3  BY MS. MITZ:

 4      Q.   So Mr. Merck, I want to go back to the

 5  statement that you made in Provost Whittaker's presence

 6  about -- about the possibility of an audit comment for

 7  the use of E&G funds in relation to the Trevor Colbourn

 8  Hall building.

 9      A.   I don't know how he could not have heard me

10  talk about that since I talked about it so frequently,

11  including at a board meeting.

12      Q.   Did he ever ask you what that meant?

13      A.   No.

14      Q.   Did he seem confused?

15      A.   No.

16      Q.   Okay.  Did you -- prior to making that

17  statement, did you ever have discussions with Provost

18  Whittaker about the auditor general and how they

19  routinely conduct audits of universities?

20      A.   I don't recall any conversations like that, but

21  anybody that works in a university is pretty familiar

22  with the way that works; any university, not just UCF.

23      Q.   Right.  I would imagine that would include

24  universities outside of the state of Florida, too?

25      A.   Absolutely, particularly if they are public
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 1  institutions.  We all have similar state audits,

 2  financial audits and operational.

 3           MR. RUBOTTOM:  Carine, let me --

 4  BY MS. MITZ:

 5      Q.   Do you have any recollection of him discussing

 6  audits being conducted while he was at Purdue?

 7      A.   I never had a conversation with him like that.

 8           MR. RUBOTTOM:  Carine, let me ask something on

 9      that real quickly.

10           Have you ever heard an academic equate an audit

11      comment to an accreditation type comment?

12           THE WITNESS:  No; two separate animals.

13  BY MS. MITZ:

14      Q.   I mean, accreditation means you're asking for

15  something, right, you're seeking accreditation?

16      A.   Yeah.  You're asking -- well, if you've been

17  accredited, whatever the body was that gave you the

18  accreditation usually comes back periodically, maybe

19  every five or ten years to review what they accredited

20  before to make sure they want to allow you to keep that

21  accreditation.

22           Usually, you seek it in the beginning.  If you

23  have a program that's not accredited, you ask the

24  accrediting body to come in, do an assessment.  And if

25  you meet their criteria, you will become accredited.
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 1      Q.   Okay.  All right.  So what I would like to do

 2  now is kind of explore your knowledge of former Chairman

 3  Marchena.

 4           What was your relationship with him?  Did you

 5  work with him often?

 6      A.   Not extremely often, no.

 7      Q.   And I know earlier you said that you worked

 8  closely with him or maybe more closely with him when he

 9  became the chair of finance and facilities.  He's an

10  attorney; right?

11      A.   He is an attorney.

12      Q.   Did you ever witness him to or have knowledge

13  of him offering his legal training and experience to

14  assist either staff, administration or his fellow

15  trustees?

16      A.   Not legal training.  He -- he opined often on

17  how he thought we should bid out capital projects, and

18  he professed to be an expert in concessions when we were

19  doing concession contracts.

20      Q.   Okay.  Are you aware of what he practices, what

21  types of law?

22      A.   No.

23      Q.   Would you describe him as a trustee who did his

24  homework and was usually prepared and knowledgeable of

25  the issues that were coming before him?
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 1      A.   Selectively is the way I would say that.

 2  Things that were of interest to him, like the -- like

 3  the College of Medicine or when we were entertaining

 4  taking over Sanford Burnham, things like that, he would

 5  be intimately involved in.  But just general?  Not so

 6  many.

 7           Can I go back to your earlier question?  I know

 8  he is -- his -- him personally, I don't know.  His

 9  staff, I know, have advised clients on things like small

10  business, airport operations, things like that.  But I'm

11  not familiar with the niche that his firm involves

12  overall.

13           MR. RUBOTTOM:  Carine, let me ask this.

14           Did you know that he was general counsel for

15      the Airport Authority?

16           THE WITNESS:  Yes.

17           MR. RUBOTTOM:  And in that role, he would have

18      had some interaction with major facilities and --

19           THE WITNESS:  Airports, yes.

20           MR. RUBOTTOM:  -- colors of money --

21           THE WITNESS:  Yes.

22           MR. RUBOTTOM:  -- federal money, state monies,

23      revenues.

24           THE WITNESS:  Absolutely.

25           MR. RUBOTTOM:  Operating revenues.
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 1           THE WITNESS:  Yes, absolutely, yes.  No

 2      question about that.

 3  BY MS. MITZ:

 4      Q.   All right.  As a board member, did he appear to

 5  be shy about asking questions?

 6      A.   No, just the opposite.

 7      Q.   Was he shy about voting against matters he

 8  wasn't comfortable with?

 9      A.   Not at all.

10      Q.   Was he shy about complaining?

11      A.   About complaining?

12      Q.   Yes.

13      A.   No, not shy about complaining.

14      Q.   Do you recall an instance when he actually came

15  to you or somehow you got wind of a complaint that he

16  had about facilities, which led to an audit of that

17  department?

18      A.   I do.

19      Q.   Okay.  And what, if you could just state

20  briefly, what was his complaint related to facilities?

21      A.   He -- he had, I believe, heard that some of the

22  people that he had worked with in other venues weren't

23  getting work at UCF.  And I think they had told him that

24  they believe they weren't getting the work there because

25  the people that were getting the work were getting
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 1  favorable treatment or were offering some sort of

 2  kickback or some word like that, none of which was true,

 3  but somebody had whispered that in his ear.

 4           He believed it, and he told me he would like to

 5  have that -- that work done.

 6           He also had some -- some of his own ideas about

 7  how projects should be awarded through hard bid versus

 8  CM or some of those other type of delivery methods,

 9  design/build.  He had very strong opinions about that,

10  and I think in some cases he would disagree with Lee

11  Kernek's way of doing it.

12           And these kind of comments come up periodically

13  with any organization that invests a lot of money in

14  construction.  People that don't get the work always

15  feel there's something nefarious going on and that's the

16  reason they didn't get the work, so they complain about

17  it.

18           And that had come up long before Lee Kernek was

19  there.  I've been there 22 years, and it comes up about

20  every six or seven years.  And I would get our internal

21  auditors to go and do an investigation to see if there

22  was anything to any of those claims, and it always came

23  out negative, zero.

24           But he insisted that we hire somebody to look

25  into it again, and we did.  And they actually reported
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 1  in the board meeting that they found nothing in the way

 2  that anything was being handled incorrectly, in that

 3  sense.  But they did have a lot of recommendations for

 4  how to improve operations, which was great, and we took

 5  those seriously.

 6      Q.   Okay.  Did you observe enough of Chairman

 7  Marchena's interactions with Whittaker to be able to

 8  describe what kind of relationship they had?

 9      A.   No, but he did seem protective of President

10  Whittaker.  Other than that, I don't have an impression.

11      Q.   When did you say you first noticed that he

12  seemed protective of him?

13      A.   Certainly when this audit came up.  That

14  became, to me, fairly obvious.

15      Q.   Based on what?

16      A.   Well, I felt like there was a concerted effort

17  to shift any blame for anything that was being

18  criticized to me, and to protect Dr. Whittaker from any

19  -- any culpability or responsibility for anything that

20  was going on.

21           And I just felt like the chairman was very much

22  in favor of protecting the president, as I believed that

23  the general counsel and the chief of staff were.

24      Q.   Do you have any thoughts on the interim CFO,

25  Mitchell?  Do you think she has the same motive?
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 1      A.   No.  I worked with Kathy Mitchell for a number

 2  of years and I found her to be a very straight shooter,

 3  very straightforward, and she -- she believes that the

 4  university is a great place, as I do.  And I think her

 5  motives are to do whatever she can to protect the -- not

 6  protect the university, that's the wrong choice of

 7  words -- to -- to advance the university's mission.  And

 8  so I just wish her the best in this interim role.

 9      Q.   Okay.  Do you know -- well, can you say whether

10  Marchena appeared to have a good understanding of

11  capital funding sources?

12      A.   I would say yes.

13      Q.   And do you know whether he was ever told about

14  carryforward meaning E&G carryforward?

15      A.   I don't know how he would have not known that.

16      Q.   Okay.  And what do you base that on?

17      A.   Everybody else knew it.  I mean --

18      Q.   Okay.

19      A.   -- it was --

20      Q.   Do you remember doing one of those orientations

21  with him?

22      A.   I don't recall that specifically, no.

23      Q.   Do you ever recall telling him directly that

24  E&G funds were going to be used for either Trevor

25  Colbourn Hall or any capital project?
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 1      A.   I know we told him in one of the meetings that

 2  carryforward funds would be used for Trevor Colbourn

 3  Hall.  That was in response to a direct question, and we

 4  have in some of the material, I think, a transcript of

 5  that meeting where we were going over Trevor Colbourn

 6  Hall, and he asked what the source of funds was.

 7           Tracy Clark responded "Carryforward."

 8           And I asked -- and this is on the transcript.

 9  I asked Tracy if she could explain it a little bit more.

10  And she explained that it was basically the leftover

11  money from the prior year and so forth.

12      Q.   Right.  I've seen that.  I've heard it, too.

13           Okay.  Do you recall any other trustee

14  complaining about staff or an individual department?

15      A.   No.  Staff -- I mean, the trustees that I talk

16  to felt like things were really well managed and

17  handled.  I had a number of conversations, for example,

18  with David Walsh who was -- he told me quite a number of

19  times how well he thought things were managed and run at

20  UCF.

21      Q.   Okay.  So let me ask you a little bit about the

22  board meeting.

23           What do you know about the process for

24  recording the committee and board meeting?

25      A.   I don't know.  That's --
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 1      Q.   Okay.

 2      A.   I don't handle that, so it's usually somebody

 3  in the president's office that lines that up for the

 4  recordings.

 5      Q.   So you don't know who actually did the

 6  recording?

 7      A.   No.  I think it probably -- I shouldn't say I

 8  think.  I don't know.

 9      Q.   Okay.  So a number of trustees apparently

10  reported during a Bryan Cave interview that you had come

11  to them after Bryan Cave got involved or at least after

12  the audit findings were released, and that you told

13  these trustees that you would have never told them that

14  E&G was being used because you knew that the board

15  wouldn't approve it.

16           Do you recall making such a statement to any of

17  the trustees?

18      A.   I remember those conversations.  I don't

19  remember exactly what I said, but I can tell you for

20  sure what I intended.

21           And that was I was still reeling from the

22  accusations that were being made and the audit comments

23  and the chancellor being upset and all of that kind of

24  stuff.

25           And I had a lot of respect for Dave Walsh and
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 1  John Lord and Bob Garvy, and I saw them independently of

 2  some other meetings, and I wanted to express to them how

 3  important it was to do what we did, the danger to the

 4  students and so forth.  I wanted to make sure they

 5  understood that part of it.

 6           And I was trying -- I was trying to get across

 7  that -- that I felt that we were going to get an audit

 8  comment for what we did.  And when I was describing

 9  that, I'm sure I mentioned E&G on that.  But not because

10  I thought it was illegal, but because -- I thought

11  because of the size of the project it was going to get

12  the audit comment.

13           I wish I had better prepared them for all of

14  it.  I don't think I communicated it very well, and they

15  obviously took away from that something that I didn't

16  really intend.

17           And if you really look at it, when I said -- I

18  didn't tell them because whatever, they said we had done

19  all that.  They had gotten information, both written and

20  in presentations, that showed E&G was being used -- E&G

21  carryforward was being used.

22           So they knew.  They had been told in writing

23  and orally what we were doing prior to me making some

24  comment about that, where I was trying to -- I was

25  feeling really bad about being told I had done stuff
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 1  wrong and accused of all kinds of stuff.

 2           So I'm sure I was not communicating it very

 3  well at that particular time, and I'm sorry they got

 4  what they did out of it.

 5      Q.   Okay.  Let me point you to the second document

 6  in the packet that Don has there.  It's like an agenda

 7  item for the May 22, 2014, board meeting.

 8           Can you just take a look at that and let me

 9  know when you've had a chance to read it?

10      A.   Item FF-4, up in the top right corner?

11      Q.   Yes.

12      A.   Yes.

13      Q.   So my question is, if -- if most people equated

14  carryforward with E&G, why did this background

15  information refer to the funds as UCF nonrecurring funds

16  and not carryforward or even E&G?

17      A.   That's the way we refer to those kind of funds

18  in all the documents in all the other projects that we

19  worked with.  It's -- it's a broader term.  It means

20  that they are UCF funds in the sense that they are not a

21  new appropriation or they are not philanthropic or

22  anything like that.  They are some of our -- it's UCF

23  money.

24           And nonrecurring, referring to the fact that in

25  the case of carryforward, it's leftovers.  It's not
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 1  going to be replaced by new funds in the following year.

 2  Use it for one-time expenditures because you're not

 3  going to get it back.

 4           And so we use that term historically when we're

 5  describing these kind of things.  That was not, as some

 6  would intimate, an attempt to conceal.  It was not.  It

 7  was normal.

 8      Q.   So do you think that you guys used the term

 9  nonrecurring more often than carryforward?

10      A.   Probably.

11      Q.   I'm sorry?

12      A.   Sometimes, yes.

13      Q.   Okay.  All right.  So we listened to the full

14  board meeting that followed this May 22, '14 meeting.

15           Now, in that meeting, it seems like the funding

16  discussion is cut short, and I believe it was by Trustee

17  Marchena.

18           Can you say with any degree of certainty

19  whether by May or June of 2014, Trustee Marchena had a

20  clear knowledge that Trevor Colbourn Hall was going to

21  be built with E&G carryforward funds if PECO funds were

22  not available?

23      A.   2014, hard to say.  Hard for me to say.  That

24  was four or five years ago.  And I know nothing was

25  being concealed from him, and any discussions we're
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 1  having about the funding were all being discussed.  But

 2  I don't have a recollection of the specifics of what we

 3  were talking about there.

 4      Q.   Okay.

 5      A.   So if there's an intimation that we were trying

 6  to conceal something or not tell somebody how things

 7  were going to be funded, that's entirely erroneous.

 8      Q.   No.  I mean, I'll tell you, it sounds like

 9  during the discussion that Chair Marchena kind of cut

10  the conversation short, which left us wondering if maybe

11  he knew it was carryforward and just wanted to move on

12  and move the discussion along.

13           So if you don't recall, that's fine.

14      A.   No, I don't.

15           MS. MITZ:  All right.  Don, do you want to

16      address the replenishment questions?

17           MR. RUBOTTOM:  But first I've got a couple of

18      follow-ups.

19           When Tracy was dual reporting, did she ever

20      share any concerns with you about Dr. Whittaker

21      lacking interest in the budget information she was

22      providing or lacking some capacity to comprehend

23      what she was telling him.

24           THE WITNESS:  I think it was the opposite.  I

25      think he was very interested in the budget
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 1   information she was providing, and I don't -- I

 2   didn't get the impression that there was any lack of

 3   comprehension.

 4        MR. RUBOTTOM:  And you would have gotten that

 5   information from her reports back, as well as you

 6   were all meeting in these budget chats on a regular

 7   basis.

 8        THE WITNESS:  Exactly.

 9        MR. RUBOTTOM:  And later the university budget

10   committee.

11        THE WITNESS:  Right.  I absolutely didn't get

12   any sense of non-comprehension, and I didn't get a

13   sense of a lack of interest, either.

14        MR. RUBOTTOM:  Well, nonrecurring and recurring

15   is a concept that I do understand.

16        THE WITNESS:  Okay.

17        MR. RUBOTTOM:  Because it's talked about a lot

18   at the capital when they are doing their budgeting.

19        And it's my impression, and I need you to

20   correct -- is it accurate to say that nonrecurring

21   is a much broader term than carryforward?

22        THE WITNESS:  Yeah -- yes.

23        MR. RUBOTTOM:  For instance --

24        THE WITNESS:  I'm sorry.  Yes.

25        MR. RUBOTTOM:  -- if the university sold a
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 1   patent, those proceeds would be a nonrecurring

 2   funding source; correct?

 3        THE WITNESS:  It would depend on the -- on the

 4   contract and whether they were recurring or not.

 5        MR. RUBOTTOM:  Sold it outright.

 6        THE WITNESS:  It would be a nonrecurring

 7   revenue, yes, yes.

 8        MR. RUBOTTOM:  But you would never characterize

 9   that as carryforward?

10        THE WITNESS:  No.

11        MR. RUBOTTOM:  I'm just trying to establish,

12   you agree that's a much broader term.

13        THE WITNESS:  In our instance, it would have

14   included carryforward, though.

15        MR. RUBOTTOM:  I understand that.  I think we

16   all know how that building was built.

17        So -- but it's your representation that when

18   you -- that all those categories of monies you would

19   describe as nonrecurring in these kind of board

20   documents, sort of?

21        THE WITNESS:  Right, yes, yes.

22        MR. RUBOTTOM:  Did you ever hear any questions

23   -- I think you said earlier that the BOG has access

24   to all these documents?

25        THE WITNESS:  Right.
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 1        MR. RUBOTTOM:  Did they ever question or ask

 2   follow-up questions about board activities?

 3        THE WITNESS:  No, not really.

 4        MR. RUBOTTOM:  Okay.  So let's talk about -- we

 5   talked briefly about beginning efforts to replenish

 6   E&G accounts, and I think you indicated that Tracy

 7   and Christy might have begun working on that.

 8        THE WITNESS:  Right, when they heard the

 9   concerns of the auditors --

10        MR. RUBOTTOM:  Right.

11        THE WITNESS:  -- during that audit.

12        MR. RUBOTTOM:  Were you, during that time,

13   particularly keeping an eye out for available cash

14   to replenish those funds with?

15        THE WITNESS:  Not me personally.

16        MR. RUBOTTOM:  That would have been their

17   initiative?

18        THE WITNESS:  Well, they were the ones that had

19   the most knowledge of where the replenishment funds

20   were or could come from, because that's what they

21   worked with every day.

22        MR. GREENE:  Let him finish his question.  You

23   keep talking over him, and let him -- let him get it

24   out.

25        THE WITNESS:  I get excited.  I'm sorry.
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 1        MR. RUBOTTOM:  I understand, believe me.

 2        I know you've become a little bit acquainted

 3   with BOB-2 forms in the recent months based on your

 4   letter.

 5        Were you always very familiar with the BOB-2

 6   form that attached to the capital improvement plan

 7   submitted, the five year capital improvement plan

 8   submitted to the BOG.

 9        THE WITNESS:  Yes.

10        MR. RUBOTTOM:  What is your understanding of

11   the purpose of the BOB-2 listing?

12        THE WITNESS:  I want to make sure that I'm --

13   BOB-2, in my understanding, is the same, because --

14   have you got a copy of what we're talking about?  Is

15   it the one where we show our priorities, all of our

16   projects that we're submitting for consideration?

17        MR. RUBOTTOM:  The capital improvement plan

18   that lists the -- that lists the PECO requests.

19        THE WITNESS:  Right.

20        MR. RUBOTTOM:  Direct requests --

21        THE WITNESS:  Right.

22        MR. RUBOTTOM:  -- for this year and the next

23   five years.

24        THE WITNESS:  Yes, yes.

25        MR. RUBOTTOM:  That's, my understanding, the
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 1   main capital improvement plan.  There used to be

 2   three; now there's two attachments to that.

 3        BOB-1 is -- my understanding, is the

 4   bond-funded projects.

 5        THE WITNESS:  Okay.

 6        MR. RUBOTTOM:  So that is submitted to obtain

 7   legislative approval of that category of projects.

 8        THE WITNESS:  Right.

 9        MR. RUBOTTOM:  BOB-2, the heading is something

10   to the effect of -- I don't know if I have one in

11   your documents, but --

12        THE WITNESS:  Other sources?

13        MR. RUBOTTOM:  I think it's -- it's requests

14   for projects that are being built with other

15   sources, but that anticipate a claim of E&G plant

16   operation and maintenance --

17        THE WITNESS:  Right, right.

18        MR. RUBOTTOM:  -- funds after the building is

19   built.

20        THE WITNESS:  Right, right, right.  I'm with

21   you.

22        THE REPORTER:  One at a time.

23        THE WITNESS:  Sorry.

24        MR. GREENE:  Wait for him.  Don't go "right,

25   right, right."  Wait for him to finish his question.
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 1   Listen to it.

 2        MR. RUBOTTOM:  So the BOB-2 is the one that in

 3   2015 and 2017 and 2018, Trevor Colbourn Hall was on

 4   that list all three years showing E&G as a funding

 5   source.

 6        That form has about five columns of

 7   information, or six.  The most interesting one is

 8   the PO&M expectations --

 9        THE WITNESS:  Correct.

10        MR. RUBOTTOM:  -- that our staff has to begin

11   to build in, forward-looking to recurring demands

12   later on.  We don't need to talk about whether we

13   fully fund those.

14        MR. GREENE:  Wait for the question to finish.

15        MR. RUBOTTOM:  But it includes source of funds.

16   And for Trevor Colbourn Hall, all three of those

17   years it said E&G.  I think I understand why E&G was

18   put there.  I think you mentioned it in your letter.

19        But are you familiar with the fact that Trevor

20   Colbourn Hall was on that list three different

21   years?

22        THE WITNESS:  Specifically, no.  However, I

23   will say that when anything that we were doing that

24   could be eligible for PO&M money, we always put it

25   on there because we did not -- there were times in
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 1   past years when we failed to put a building on -- to

 2   request PO&M, and we missed one or two years of

 3   funding for that particular building.

 4        So we always err on the side of too much

 5   information as opposed to too little when we're

 6   requesting these kinds of things.

 7        MR. RUBOTTOM:  Is there any consultation with

 8   the BOG or with the general counsel or with your own

 9   audit people about the proper projects to put on

10   that list?

11        THE WITNESS:  Yes.  Lee Kernek talks with Chris

12   Kinsley quite a bit about all those things.

13        MR. RUBOTTOM:  Okay.

14        THE WITNESS:  Occasionally, I think Tracy Clark

15   would probably talk with him, but I think it's

16   mostly Lee and Chris.

17        MR. RUBOTTOM:  Okay.  This last July while the

18   audit process was still ongoing, before the

19   president and trustees knew that the audit comment

20   was going to be made, Trevor Colbourn Hall shows up

21   on a BOB-2 list again, and this time it shows CFAUX

22   in that funding source.

23        THE WITNESS:  I've seen that since not working

24   there anymore, and I'm just as confused by that as

25   you are.
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 1        MR. RUBOTTOM:  Okay.  Who would you think --

 2   it's my understanding that people in finance

 3   administration put those forms together.

 4        THE WITNESS:  Right.

 5        MR. RUBOTTOM:  Who would you have expected to

 6   be responsible for that -- for that form?

 7        THE WITNESS:  Finance and accounting.

 8        MR. RUBOTTOM:  So that would have been Tracy

 9   and Christy?

10        THE WITNESS:  Or someone working with them or

11   for them.

12        MR. RUBOTTOM:  Okay, okay.  Thank you.  But to

13   your -- you had no knowledge of that in July?

14        THE WITNESS:  I'm still confused by what it

15   means, so no, I didn't have any knowledge of it

16   then.

17        MR. RUBOTTOM:  Okay.

18        MR. GREENE:  You need to wait for him to finish

19   and then answer the question, because sometimes it

20   may be a different question than you think you're

21   answering, in addition to you're talking over him.

22        MR. RUBOTTOM:  Did you understand the

23   legislature had authorized the building in three

24   separate years?

25        THE WITNESS:  Not specifically, no.
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 1        MR. RUBOTTOM:  And do you know in what form the

 2   authorization comes on those projects on that list?

 3        THE WITNESS:  I'm thinking the appropriation

 4   act.

 5        MR. RUBOTTOM:  Did you -- have you read the

 6   audit finding?  I believe it discusses the

 7   appropriation act.

 8        Have you read the audit report that was

 9   published?  I guess the final one was published in

10   January; the preliminary and tentative findings were

11   published or provided to the university and to us

12   and the BOG on November 27th.

13        THE WITNESS:  I was gone September 13th.  Some

14   things I've seen; some things I haven't.

15        MR. RUBOTTOM:  Okay.

16        THE WITNESS:  I will say that I'm just

17   disappointed that I was not there to be able to play

18   a part in responding to that audit request.

19        MR. RUBOTTOM:  In the past, if an audit finding

20   was on your department, would you work with the

21   audit department to help prepare the president's

22   response?

23        THE WITNESS:  Yes.

24        MR. RUBOTTOM:  Okay.  Thank you for -- for

25   reminding me about that subject matter, but I did
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 1   lose my train of thought.

 2        Okay.  The general appropriation act, the way

 3   it deals with those buildings, it says these

 4   buildings are authorized to be constructed with

 5   non-appropriated funds and may be eligible for plant

 6   operation and maintenance after completion.

 7        Were you aware that that language is in the

 8   general appropriation act?

 9        THE WITNESS:  Generally aware, but the way it

10   worked at UCF was when the appropriation act came

11   out, our vice president for governmental relations

12   would go through the appropriation act with a

13   fine-tooth comb, and he would come to the

14   president's staff and with a summary sheet of the

15   things that we should know coming out of it.

16        So I didn't spend a lot of time working through

17   the details of the appropriation act because the

18   vice president for governmental relations and his

19   staff did that, and basically told us what we needed

20   to know.

21        MR. RUBOTTOM:  And that report might be --

22   those buildings have been authorized?

23        THE WITNESS:  I don't think it would have been

24   -- it may or may not have.  I don't recall.

25        MR. RUBOTTOM:  Would it surprise you to know
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 1   throughout the State University System there's a

 2   lack of comprehension of the results of putting

 3   buildings on that list?

 4        THE WITNESS:  It would not surprise me at all

 5   to think there's a lack of comprehension about a lot

 6   of the capital process.

 7        (Discussion off the record.)

 8        MR. RUBOTTOM:  Back on the record.

 9        Are there -- are you aware of new construction

10   projects for which E&G funds were used prior to the

11   Colbourn Hall commitments?

12        Let me rephrase that; more than $2 million

13   projects, because that seems to be the number that's

14   important.

15        THE WITNESS:  I don't really recall.

16        MR. RUBOTTOM:  Okay.

17        THE WITNESS:  And it's because prior to that,

18   we were getting PECO funding for most things, and it

19   was not an issue.  So I don't think that would have

20   been happening.

21        MR. RUBOTTOM:  Okay.  These questions might not

22   seem fair, but I feel like it's important we ask

23   them.

24        Are you aware of any other inappropriate issues

25   of restricted funds at UCF?
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 1        THE WITNESS:  No.

 2        MR. RUBOTTOM:  At the DSO's of UCF?

 3        THE WITNESS:  No.

 4        MR. RUBOTTOM:  Did you hear -- well, Trustee

 5   Walsh has raised the issue about a prepaid lease

 6   that he claimed that he came to talk to you about

 7   in, I think, August, thinking that the prepayment

 8   amount was larger than would be normally economical.

 9        THE WITNESS:  Yes.

10        MR. GREENE:  Wait for him to finish his

11   question.

12        MR. RUBOTTOM:  Do you -- are you familiar with

13   that circumstance and do you know why a large

14   prepayment was planned on that lease?

15        THE WITNESS:  Yes.

16        MR. RUBOTTOM:  Can you explain that to us?

17        THE WITNESS:  It was -- was a lease on a

18   property in the research park for one of our

19   academic departments, and they had money in their

20   current budget that they felt that they could use

21   for the lease.

22        They weren't sure if they -- this is the way I

23   remember it.  They weren't sure they would have the

24   same amount of money in future years, so they

25   thought it would be good idea to make a large
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 1      prepayment on the lease while they had the money for

 2      the lease, and then that would relieve some of their

 3      problems downstream.  That's what I remember about

 4      it.

 5           He was concerned because if something happened

 6      and you made a big prepayment, that was not

 7      appropriate and we would have lost any earning or

 8      anything we might have had on the money had we not

 9      spent it for that purpose.

10           MR. RUBOTTOM:  Do you recall saying anything to

11      him in that context that it's important to spend

12      down carryforward or to get this money off our books

13      so the legislature doesn't think we're sitting on

14      money or anything like that?

15           THE WITNESS:  I don't remember that in the

16      conversation with him, but there was always constant

17      pressure to spend down carryforward, constant.

18           MR. RUBOTTOM:  Okay.  Carine, do we have any

19      more?  You have the rest of the documents you wanted

20      to walk through.

21           MS. MITZ:  Yes.  Real quick, I'll breeze

22      through.

23  BY MS. MITZ:

24      Q.   Okay.  Mr. Merck, if you don't mind turning to

25  Document 3.  That should be an e-mail sent out from the
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 1  State University System in July, 2013.  Can you take a

 2  look at that, get familiar with it, and let me know when

 3  you're ready?

 4      A.   Okay.

 5      Q.   All right.  So the BOG has told us that

 6  included in the group address for SUS counsel for admin

 7  and financial affairs included all the CFOs of state

 8  universities.  So based on that and seeing that e-mail

 9  address on the top, do you agree that this was sent to

10  you?

11      A.   It would have -- if this -- if it's copied to

12  the counsel for financial and administrative affairs, it

13  would have come to my office, yes.

14      Q.   Do you just not recall receiving it?

15      A.   No.

16      Q.   Okay.  Clearly, Scott Cole was also copied on

17  the e-mail.  Do you recall him ever discussing it with

18  you?

19      A.   No.

20      Q.   Okay.  Do you recall Tracy Clark or Christy

21  Tant ever discussing this e-mail with you?

22      A.   No.

23      Q.   What I would like you to do next is flip to tab

24  four or document four, and take a look at that e-mail.

25  And when you're done, let me know.
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 1      A.   Okay.

 2      Q.   All right.  This was the e-mail that was

 3  obtained, I think, from Bryan Cave, who would have

 4  obtained it from UCF.

 5           Your name is in the CC line.  Do you dispute

 6  that this e-mail was sent to you?

 7      A.   I don't -- I'm not disputing.  I don't remember

 8  this particular e-mail.  I remember another one on the

 9  same topic that was distributed to me and to the

10  provost.

11      Q.   Okay.  Let's get to that.  Why don't you flip

12  to tab five, and I think that might be the e-mail that

13  you are referring to.

14      A.   Maybe.  There might have been another one, but

15  this one has the same thought that I had.

16      Q.   Okay.  So this e-mail was sent, it looks like,

17  on December 2nd of 2014.

18      A.   Correct.

19      Q.   Do you recall when Dale Whittaker started with

20  the university?

21      A.   No.  It was four years prior to him becoming

22  president, so that would probably have been around 2014.

23      Q.   Okay.  Do you recall why you cc Dale Whittaker

24  on this e-mail, on your reply?

25      A.   Because the College of Medicine reports to him.
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 1      Q.   And do you have any recollection of having any

 2  discussions with him or him replying to your e-mail?

 3      A.   No.

 4      Q.   Okay.  I don't think I have any further

 5  questions.

 6           Actually, yes.  I wanted you to flip to the

 7  next tab.  That should be six, and there should be an

 8  e-mail from Tracy Clark to you and Dale.

 9      A.   Uh-huh.

10           MR. GREENE:  He's got it.

11           THE WITNESS:  I've got it.

12  BY MS. MITZ:

13      Q.   Okay, great.  Does this appear to be something

14  that was routinely either e-mailed or printed out and

15  discussed with you and Dale, the attachment?

16      A.   Yes.

17      Q.   And does this attachment, which let's call it

18  capital projects current funding plan, does it reflect

19  that certain projects, including Trevor Colbourn Hall

20  and the Colbourn Hall renovation, as being funded by

21  E&G?

22      A.   Yes, it does.

23      Q.   Okay.  And do you recall whether Provost

24  Whittaker ever replied to this e-mail or sent you a

25  subsequent e-mail?
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 1      A.   I don't know if it's this particular one, I

 2  think it is, that he wrote back to Tracy with -- there

 3  was a handwritten commentary on the form that if it's

 4  not this one, it looked just like this, that had a lot

 5  of questions for her which obviously showed he had

 6  reviewed it in some careful detail and had questions,

 7  follow-up questions about it, but no question about the

 8  E&G for Trevor Colbourn.

 9      Q.   All right.  Thank you.  Very good.  Thank you,

10  sir.

11           MS. MITZ:  Okay, Don.  I pass it on to you.

12           MR. RUBOTTOM:  I have a follow-up.  What we've

13      been learning is there's a lack of guidance from the

14      BOG.  There's a lack of training at the university

15      level.  The BOG themselves have mentioned last month

16      that there's a lack of training for trustees.

17           So what we've learned from employees is that

18      they learned on the job.

19           THE WITNESS:  Right.

20           MR. RUBOTTOM:  That Document 5 e-mail where you

21      forwarded to Dr. Whittaker an articulate explanation

22      by Tracy of E&G, is that the type of sporadic

23      communications that an administrator at UCF would --

24      through which an administrator at UCF would be

25      trained on issues like that regulation?
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 1        THE WITNESS:  Unfortunately, yes.

 2        MR. RUBOTTOM:  And so your own learning on

 3   those things would have come through similar types

 4   of sporadic interactions, whether it was BOG e-mails

 5   or general counsel or audit whatever?

 6        THE WITNESS:  Or internal conversations.

 7        MR. RUBOTTOM:  Okay.  I want to talk about E&G

 8   investments.  You told us on the phone a few weeks

 9   ago about how you recognized that you had large cash

10   reserves that could maybe be better placed.

11        THE WITNESS:  Right.

12        MR. RUBOTTOM:  I am not an investments expert.

13   I am not a cash management expert.  I did grow up in

14   a household of someone that had some expertise in

15   that area.

16        It kind of surprised me at the time that you --

17   that operating cash might be invested in various

18   equities, whatever.

19        I have looked at the investment policy.  I know

20   you are familiar with that.  And it does have the

21   category, the pools of what kinds of funds are

22   supposed to be.

23        THE WITNESS:  Right.

24        MR. RUBOTTOM:  And yet we hear discussions of

25   using unrealized gains to pay for a project.
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 1        And the best I can understand about that is

 2   that you reallocate the ownership shares of the

 3   investment pools when you make those kinds of

 4   transactions on your cash books.  Is that an

 5   accurate -- a fair representation of how those

 6   things have been managed?

 7        THE WITNESS:  That's fair, and it's also fair

 8   to say that's confusing.

 9        MR. RUBOTTOM:  My representation is confusing?

10        THE WITNESS:  No, the way that's handled.

11        MR. RUBOTTOM:  And you understand that would

12   confuse observers?

13        THE WITNESS:  Yes.

14        MR. RUBOTTOM:  Who made the decision in

15   February, 2010, to move 210 from the SPIA account at

16   the SBA to Bank of New York?

17        THE WITNESS:  In 2010?

18        MR. RUBOTTOM:  February, 2010, is my

19   understanding of when that occurred.

20        THE WITNESS:  That -- I'll have to give you a

21   little bit more.

22        When the big financial crunch hit, all of our

23   money was split between SBA and SPIA.  SPIA [sic]

24   had a run on the money.  It was frightening to

25   everybody.  We got out right before it was shut
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 1   down, and left about $5,000 or so in there as a

 2   placeholder.

 3        That left all of our cash in SPIA, which was

 4   concerning.  Although SPIA has some agencies like

 5   the highway department that have -- that are

 6   required by law to keep their cash there so you

 7   wouldn't have that danger of a run.

 8        But that prompted us to start to look at should

 9   we be doing something else.

10        MR. RUBOTTOM:  Let me stop you there so I can

11   go back and be clear, because I think you misspoke.

12   You said you took your cash out of SPIA?

13        THE WITNESS:  No, out of SBA.

14        MR. RUBOTTOM:  And what SBA was that account

15   taken out of?

16        THE WITNESS:  I don't know.  I just know that

17   SBA, that was the group.  That was the fund that the

18   state treasurer ran that had cash balances from

19   state agencies in it.

20        MR. RUBOTTOM:  And those were invested at

21   interest, they were liquid?  Is that your

22   understanding?

23        THE WITNESS:  Yes, yes, yeah.

24        MR. RUBOTTOM:  But interest rates also went to

25   zero in those times.
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 1        THE WITNESS:  Yeah, right.

 2        MR. RUBOTTOM:  So you were trying to figure out

 3   what to do with what you had in that particular

 4   account?

 5        THE WITNESS:  And we moved it over to SPIA.

 6        MR. RUBOTTOM:  Did you get any guidance from --

 7        THE WITNESS:  Yes.

 8        MR. RUBOTTOM:  -- the capital or from the BOG

 9   or the SBA about making those kinds of transactions?

10        THE WITNESS:  One of our university trustees

11   was a financial advisor with Ameriprise, and he was

12   the chair of the finance committee at the time.

13        MR. RUBOTTOM:  Which trustee was that?

14        THE WITNESS:  I knew you were going to ask me.

15   Let's come back to that.

16        MR. RUBOTTOM:  Was it Mr. Gary or another one?

17        THE WITNESS:  It was an early -- Conrad

18   Santiago.  Conrad Santiago was the chair of the

19   finance committee at the time and had a really good

20   understanding of these things.

21        So the board had us create a small subgroup

22   with he as the chair to look at what we should do

23   going forward as a result of the financial crisis.

24   And the recommendation that we all came to, to the

25   board was that we -- we found that there's a statute
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 1   that allows us to have alternate investments of our

 2   cash, alternate to SPIA, if we had a board approved

 3   investment policy.

 4        MR. RUBOTTOM:  Right.

 5        THE WITNESS:  So then while we were looking at

 6   it, interest rates, as you said, were minimal to

 7   zero.  And so we thought this might be an

 8   opportunity to get a little bit more cash.

 9        So we established the principle that we wanted

10   safety of the corpus to be paramount, we wanted

11   liquidity, and we wanted to earn a little bit of

12   money.  The third priority was to earn a little bit

13   more money, potentially, than SPIA would give us.

14        So when we looked at all the balances, it's

15   kind of like the gas in your car's tank.  I mean, if

16   you're fairly conservative and you go to the pump

17   and fill up your tank on a fairly regular basis,

18   there's always some residual gas in the tank, and we

19   saw that was what was happening with our cash

20   balances.  We have cash flowing in in the fall and

21   then January and the summer, and then spending it

22   down.  But there was always this residual that we

23   never touched as that money churned through there.

24        So we thought a way to up the returns a little

25   bit and still be safe would be to put a percentage,
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 1   maybe 10 to 14 percent of our cash in equities,

 2   because we thought if the -- if the market went down

 3   50 percent, we would lose 6 percent, maybe.  It

 4   seemed like a fairly minimal risk.

 5        Plus since we never had needed that for

 6   liquidity purposes, we could ride out a downturn

 7   anyway.  So the board, everybody agreed that was

 8   pretty safe.

 9        MR. RUBOTTOM:  When you say the board, you mean

10   the finance and facilities --

11        THE WITNESS:  Board of trustees.

12        MR. RUBOTTOM:  -- committee or the full board?

13        THE WITNESS:  The full board, the full board.

14        MR. RUBOTTOM:  The full board adopted the

15   investment policy?

16        THE WITNESS:  Yes, yes, they did.

17        MR. RUBOTTOM:  Who made the particular

18   allocations and did the board approve the

19   allocations?

20        THE WITNESS:  We -- we hired a consulting firm,

21   The Bogdahn Group.  They've changed their name

22   since, but it was The Bogdahn Group as our outside

23   consultant who helped us work through what would be

24   an appropriate analysis and distribution of those

25   funds, being conservative in mind.

0122

 1        So with our finance group that the board had

 2   appointed, working with The Bogdahn Group, we came

 3   up with that policy, and we still use that company

 4   to come back annually to make sure we're adhering to

 5   all of the things in the policy, sort of a fiduciary

 6   check.

 7        MR. RUBOTTOM:  I understand that.

 8        THE WITNESS:  Okay.

 9        MR. RUBOTTOM:  And I understand your discussion

10   of cash.

11        THE WITNESS:  Okay.

12        MR. RUBOTTOM:  Was there any discussion at the

13   time of whether that was a permissible use of E&G

14   cash?

15        THE WITNESS:  No, because there's no reason to

16   think that it's not permissible.  It was all either

17   in SPIA or somewhere already invested in whatever

18   they invested in, bonds.  I don't know if they had

19   equities in SPIA, but they invested it in financial

20   instruments that earned interest, and we were doing

21   similar, the same thing.

22        MR. RUBOTTOM:  But those weren't all central

23   reserves.  Those was cash that was in various

24   departmental and subdepartmental --

25        THE WITNESS:  Right.
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 1        MR. RUBOTTOM:  -- programs.

 2        THE WITNESS:  Right, right.

 3        MR. RUBOTTOM:  -- or accounts.  I don't even

 4   know what you call all the pieces.

 5        THE WITNESS:  Right.

 6        MR. RUBOTTOM:  So you started with a listing of

 7   entities within the university that owned pieces of

 8   that.  I mean, you knew whose money it was you were

 9   putting there.

10        THE WITNESS:  And then it pretty much lost its

11   identity once it was in there, but everybody owned

12   shares.  It was like a mutual fund.

13        MR. RUBOTTOM:  I understand.  But how did you

14   track the shares?  And how would you assign -- when

15   somebody needed to cash out their share, how would

16   you reassign, because you didn't -- my understanding

17   is there were only about two liquidations in that

18   period --

19        THE WITNESS:  Right, right.

20        MR. RUBOTTOM:  -- of a total of around 20

21   million.

22        THE WITNESS:  Right.

23        MR. RUBOTTOM:  And I'm assuming that some of

24   those departments or subdepartments needed some of

25   their money sometimes.  So how would you re -- what
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 1   process would you use to reallocate that?

 2        THE WITNESS:  I don't know.  I don't know.

 3        MR. RUBOTTOM:  Okay.

 4        THE WITNESS:  I think Tracy could answer your

 5   question there.

 6        MR. RUBOTTOM:  Okay.  Do you remember when the

 7   regulation was amended in 2013?  The BOG made

 8   specific reference to interest on E&G, because

 9   apparently some universities may have been using

10   that interest for investment gains for non-E&G

11   purposes.

12        MR. GREENE:  Wait for the question.

13        MR. RUBOTTOM:  For non-E&G purposes.  Do you

14   recall that regulation being expressed, that E&G

15   interest had to keep the E&G color?

16        THE WITNESS:  I recall it being expressed.  I

17   don't remember reading the particulars, but I know

18   that when we started to allocate funds from the

19   realized gains, Tracy would be careful to make sure

20   that she was using -- I don't know how she did it,

21   whether it was on a percentage basis or what, but to

22   try to make sure that she was using interest on

23   everything but E&G, when we were trying to use those

24   for non-E&G type things.

25        MR. RUBOTTOM:  But Tracy was responsible for
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 1   tracking all of those; is that right?

 2        THE WITNESS:  Right, right.

 3        MR. RUBOTTOM:  I believe Christy or somebody

 4   delivered to Kathy or somebody a spreadsheet with

 5   about 15,000 rows of these various allocations of

 6   those investment funds.

 7        THE WITNESS:  I didn't see that.

 8        MR. RUBOTTOM:  Some of them had negative

 9   balances, some of them had positive balances.

10        Would that, in your mind, on the date of that,

11   that would have been the result of all those

12   allocations over the ten or so years that those

13   funds had been invested?

14        THE WITNESS:  I didn't see that.  I think I was

15   gone by the time she was doing that, so I'll take

16   your word for it.

17        MR. RUBOTTOM:  Did you ever review -- it's my

18   understanding you were the chief executive of

19   investment policy?

20        THE WITNESS:  Right.

21        MR. RUBOTTOM:  Did you ever review the accounts

22   that she was keeping as to whose money was where?

23        THE WITNESS:  Not at that level, not at that

24   level.

25        MR. RUBOTTOM:  How did you allocate the
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 1   earnings?  I know you had four different pools.  Did

 2   you share the earnings alike or did you allocate the

 3   earnings to the funds that were appropriately in the

 4   particular pool?

 5        Let's put it this way.  Would everybody's money

 6   be spread over the pool pro rata?

 7        THE WITNESS:  Everybody's money would have been

 8   spread over the pool pro rata.

 9        MR. RUBOTTOM:  Okay.

10        THE WITNESS:  Yes.  So what they received from

11   the earnings would have been a calculation that

12   Tracy would have done, maybe with The Bogdahn Group;

13   I don't know.  But I know the intent was to try to

14   make sure whoever put the money in, got an

15   appropriate amount out after the expenses for

16   running it and those sorts of things.

17        MR. RUBOTTOM:  Okay.  Did you have any

18   long-term plan on liquidations and reallocations or

19   was that just all using cash to make those kind of

20   reallocations as people needed their money?

21        THE WITNESS:  If I'm understanding the question

22   now, the long-term plan?

23        MR. RUBOTTOM:  Yes.

24        THE WITNESS:  The long-term plan was to build

25   up the unrealized gains to a point that we felt that
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 1   we could withstand market drops and so forth without

 2   going negative on the gains.

 3        And when we got beyond that point, and we were

 4   thinking about 15 or 20 million, if we got above

 5   that point, then we could start thinking about

 6   allocating those to university needs, and we --

 7        MR. RUBOTTOM:  So the goal would have been to

 8   make sufficient security of the -- or surety of the

 9   principal, that the principal is absolutely safe --

10        THE WITNESS:  Oh, yeah, right.

11        MR. RUBOTTOM:  -- before you start withdrawing

12   funds to spend?

13        THE WITNESS:  Right.

14        MR. RUBOTTOM:  Earnings.

15        THE WITNESS:  Right, precisely.

16        MR. RUBOTTOM:  Okay.  Do you know -- are you

17   familiar with a transaction in June of 2013 with

18   respect to 10.9 million realization of gains or

19   liquidation of some kind?

20        THE WITNESS:  I can't -- I know it was -- at

21   the time I did.  I've lost it now.

22        MR. RUBOTTOM:  Okay.  Did you ever discuss this

23   cash management strategy with other university CFOs?

24        THE WITNESS:  I did, and most didn't know --

25   were not familiar with what I was talking about and
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 1   there were -- very few were doing it.  UF might have

 2   been doing it.

 3        And I did -- when we'd get the reports of the

 4   earnings and everything, every time they would come

 5   in from The Bogdahn Group with their analysis of

 6   what was going on, I would forward a copy of that to

 7   the chair of the finance committee.  And I also

 8   forwarded it to Bob Garvy, whether he was chair of

 9   the committee or not, because he was -- his

10   background was more into that financial area, and I

11   know he had an interest in it.

12        So I always made sure that every time I would

13   get a monthly report or quarterly report of how

14   those funds were doing and what's going on, I would

15   send it to the chair of the finance committee and

16   the BOG.

17        MR. RUBOTTOM:  Okay.  Did you report regularly

18   to the finance committee --

19        THE WITNESS:  Yes.

20        MR. RUBOTTOM:  -- about the progress of the

21   fund and --

22        THE WITNESS:  Yes.

23        MR. RUBOTTOM:  -- would that be quarterly or

24   monthly or --

25        THE WITNESS:  It was not monthly.  It probably
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 1   would have been quarterly.  I don't remember the

 2   frequency.  I know it was not monthly, but we did,

 3   and that was one of our points that The Bogdahn

 4   Group did was to make sure that we were making the

 5   required reporting to the board.  And that -- and we

 6   had the Bogdahn representative there, that were our

 7   advisors, present at the meetings to answer any

 8   questions that people might have.

 9        MR. RUBOTTOM:  Okay.

10        THE WITNESS:  It might have been annually, the

11   more I think about it.

12        MR. RUBOTTOM:  Did anybody consult you at any

13   time before you left about attributing some of the

14   unrealized gains in the fund to repayment of Trevor

15   Colbourn Hall E&G?

16        THE WITNESS:  It would have been a logical

17   thing to do.

18        MR. RUBOTTOM:  But nobody consulted with you

19   about that?

20        THE WITNESS:  They might have been forwarded to

21   me, but not consulted in that sense.

22        MR. RUBOTTOM:  I think on September 20th at the

23   board meeting that they laid out, I think Kathy laid

24   out a repayment plan or schedule that included about

25   13 or -- between 10 and 16 million in unrealized
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 1   gains as part of the refunding mechanism.

 2        THE WITNESS:  And that makes sense.

 3        MR. RUBOTTOM:  I understand why it makes sense

 4   economically and financially.

 5        Where it didn't make sense was when people are

 6   expecting E&G cash to be made whole, because they

 7   don't understand that some of that money is in the

 8   investment pool.  So people began to ask questions

 9   about it.  The auditor commented on that particular

10   mode of refunding.

11        Would you have expected that plan to be

12   developed by Kathy and Tracy during that September

13   period when they were trying to figure out how to

14   repay?

15        THE WITNESS:  Yes, yes.

16        MR. RUBOTTOM:  Okay.  Would you -- when you had

17   the liquidation, would you report that to the

18   finance committee at the next meeting or would you

19   get approval beforehand or --

20        THE WITNESS:  Like I said, there were only two,

21   and I don't remember the exact ones, who was

22   involved in it, but it was reported.  From then on,

23   if you look at those reports now, they still show

24   even today where those two liquidations occurred.

25        MR. RUBOTTOM:  Right.
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 1        THE WITNESS:  So it was totally transparent in

 2   that sense.  I just don't remember the -- the detail

 3   of who was involved in doing it at the time.

 4        MR. RUBOTTOM:  But you can understand why

 5   people would ask questions in light of the fact that

 6   the university has taken the position that we can

 7   refill a hole with this particular class of asset?

 8        THE WITNESS:  Sure.  I don't see those as

 9   hostile questions at all.

10        MR. RUBOTTOM:  I believe that category, when

11   they presented that, they showed E&G and they

12   preserved that share of earnings.  They showed some

13   federal funds.

14        What categories of federal funds would we have

15   in the investment pool over a ten-year period?

16        THE WITNESS:  I don't know.

17        MR. RUBOTTOM:  Have you ever been involved in

18   any federal audits questioning that we parked their

19   money or anything?

20        THE WITNESS:  No.

21        MR. RUBOTTOM:  Okay.

22        MR. GREENE:  Can we take a three-minute break?

23        (Brief recess.)

24        MR. RUBOTTOM:  Let's go back on the record.

25   Carine, you're next.
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 1  BY MS. MITZ:

 2      Q.   Okay.  Mr. Merck, is there anything else you

 3  think we need to know in order to complete our

 4  investigation about the knowledge on the part of certain

 5  employees that E&G was being used for construction?

 6      A.   I think we, the employees, shared a common

 7  understanding or a common belief that we were not doing

 8  anything illegal.  There was no -- no thought that what

 9  we were doing was illegal, nothing intentional in that

10  regard.  I just want to clarify that.

11           And that really brings me to the four employees

12  that were -- are in the process of being terminated, if

13  they haven't already been.  I just want to, on the

14  record, say how unfair I think that is.  They didn't

15  deserve that.

16           They were, I believe, intended to divert

17  attention from people higher up in the chain.  I think

18  the chairman and the president felt a need to show

19  action in response to the things, the negative things

20  that were being said, and they wanted to, for lack of a

21  better term, to produce some scalps to show.  And these

22  four people were on the receiving end of that unfairly.

23           I just --

24      Q.   Okay.  Thank you for that.  If anything else

25  comes to your mind that would help us in our
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 1  investigation, particularly involving the people who had

 2  knowledge of the use of E&G for capital projects, as

 3  well as people who had the knowledge that wasn't

 4  permitted, would you be willing to put that in a sworn

 5  statement or an affidavit for us?

 6           MR. GREENE:  Yes, we're cooperating.  Bill was

 7      looking to me, but yes, we'll supplement.

 8           MS. MITZ:  Okay.  Thank you for that.

 9      Mr. Merck, do you already know what you want to tell

10      the committee on Tuesday?

11           THE WITNESS:  No.  I was just hearing from Don

12      a few minutes ago or a few hours ago now, that I'll

13      probably be asked to make about a five-minute

14      opening statement.

15           MR. RUBOTTOM:  Likely not more than that.  I

16      think we could talk about that off the record.

17           THE WITNESS:  Okay.

18           MR. RUBOTTOM:  Carine, I do have a couple more,

19      because, I think, of what she asked earlier.

20           Is there anything that -- that you think we

21      might not know about the knowledge level of

22      Dr. Whittaker or any or all of the trustees with

23      respect to the matters that have created -- the use

24      of E&G funds for capital projects over the past six

25      years?
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 1        THE WITNESS:  My sense is that they were

 2   informed in writing.  They were informed orally.

 3   Dr. Whittaker was even more so informed through

 4   correspondence, reports, conversations with Tracy,

 5   Christy and others in our various meetings.

 6        I find it difficult to believe that there are

 7   people who are saying they were clueless about the

 8   use of E&G funds or carryforward funds towards

 9   Trevor Colbourn.  That just astounds me that people

10   would say they didn't know that.

11        MR. RUBOTTOM:  I just lost my train of thought

12   again.  There was one more I had.

13        Oh.  I can't remember if we asked you, have you

14   read the Bryan Cave report?

15        THE WITNESS:  Yes.

16        MR. RUBOTTOM:  Have you reviewed the exhibits

17   in that report?

18        THE WITNESS:  Yes.

19        MR. RUBOTTOM:  Is there anything in that report

20   you dispute?

21        THE WITNESS:  Absolutely.

22        MR. RUBOTTOM:  Would you tell us what those

23   matters are?

24        THE WITNESS:  I've got some notes here I made,

25   hoping that you would ask me that.
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 1        MR. RUBOTTOM:  Thank you.

 2        THE WITNESS:  Some are minor and some are more

 3   important.

 4        The first one that's just me is page 7 says,

 5   Merck took full responsibility for the decision to

 6   use the E&G funds for TCH.  That is a total

 7   overstatement.

 8        My expression of responsibility was my role in

 9   what happened as the chief financial officer, not to

10   take on the responsibility for the general counsel,

11   for the president, for the provost, for the board,

12   for the BOG, all those.

13        It was a narrow expression of mine, but they

14   continued to hammer on that full word that they

15   added as time went on.

16        I felt like -- going back one page, page 6

17   refers to Bill Merck as a "key figure in all of the

18   decisions."  To me, that just started off that

19   report with a bias that Bill Merck is going to be

20   loaded up with everything that follows.

21        Page 7 says "the evidence does not support a

22   conclusion that Colbourn presented an imminent

23   health or safety risk requiring emergency action."

24   I just want to say I totally disagree with that and

25   I think that anybody that read the engineer's report
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 1   would have to conclude that that was a dangerous

 2   situation.

 3        And then page 7, he says, "nor does it support

 4   the claim that there was no other -- " alternative

 5   use but "-- alternative but to use E&G funds."  I

 6   disagree with that, too; that the suggestions that

 7   he had about a couple of projects, they just weren't

 8   practical or financially feasible to shift those

 9   funds at that point.  It's just not right.

10        And then page 7, too, he says at Merck's

11   discretion "a new international student center" ...

12   used "permissible funds that could have been

13   applied," et cetera, et cetera.  To refer to it as

14   an international student center makes it sound like

15   it's discretionary, kind of frivolous, when in fact

16   the building was an academic building.

17        We had a contract with a company called

18   Shorelight to increase the number of international

19   students on campus.  And part of what they offered

20   coming in was to build the facility on our campus if

21   we didn't have adequate facilities to handle it.

22   None of us wanted that.  We did not want that.  We

23   didn't want them to have a building on our campus.

24   So we and the board, we all decided we would build

25   an academic building to house the academic programs
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 1   and the academic support functions for those -- all

 2   incoming students.  So I thought that was

 3   downplaying what that building was.

 4        Page 8, "We found no evidence that Merck, or

 5   anyone acting at his direction, ever specifically

 6   told the BOT that the source of funding for TCH was

 7   E&G funds."  And I disagree, and we provided written

 8   documents, and I think also the transcript where we

 9   were answering Marchena directly disputes some of

10   that.

11        Page 8 says "We found no evidence that Merck,

12   or anyone acting at his direction, ever explained to

13   the BOT that the funding of TCH was not permitted

14   under BOG regulations and may lead to adverse

15   consequences for the university."  On the surface,

16   that's true, but false in that I was not aware of

17   that particular regulation during the

18   decision-making process.

19        Page 8.  "Merck clearly understood that state

20   auditors might find the project to be in violation

21   of the restrictions on the use of E&G funds."

22   That's, to me, a mischaracterization.  I thought it

23   would go against the conventional use of

24   carryforward funds, but not a violation of a

25   specific restriction.
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 1        On page 8, "Merck acknowledged on several

 2   occasions that he could not have disclosed the

 3   relevant risks to the BOT, because he knew the BOT

 4   would not have gone forward with the project had he

 5   done so."  I think we address that in my letter and

 6   the one at Dr. Hitt's, too, that we were talking

 7   about -- that we didn't believe it was going to be

 8   -- it was not -- we didn't think it was illegal, to

 9   start.  We thought it was something that we could

10   address and handle, and we didn't want to distract

11   anybody from the major point which was we have a bad

12   building that's going to hurt somebody.

13        Page 9 says speak of Clark and Tant.  Burby

14   accused them of mischaracterizing the allocations as

15   being for deferred maintenance, and that is just

16   wrong, wrong, wrong.  They followed the BOG

17   reporting guidelines.

18        Page 9.  Speaking -- Burby was speaking of

19   Clark and Tant.  "Their actions had the effect of

20   concealing the use of those funds for a construction

21   project."  No intent was there to conceal use.  This

22   word was -- that "conceal" word was picked up by

23   Chairman Marchena later, and I think Mr. Burby used

24   the phrase "the effect of" to sort of cover his

25   speculation that that was what was going on.
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 1        Page 9.  This is not too major, but told by

 2   Merck that he might draw an audit comment which he

 3   could handle.  I didn't know I was doing something

 4   that would be considered illegal, so, yes, I thought

 5   I could reasonably handle it, talking with

 6   reasonable people.

 7        Page 10.  "Chase denied being aware of any

 8   restrictions on the use of E&G funds."  My comment

 9   is:  Like everyone else.

10        Page 10, "We found evidence that ... Whittaker

11   received vague and arguably misleading" evidence

12   "about the source of funding for TCH from Merck and

13   others."  That's just patently not true.

14        Page 10.  "Perhaps more importantly, Whittaker

15   stated that he was not familiar with restrictions on

16   the use of E&G funds, and we found no persuasive

17   evidence to the contrary."  Again, protect the

18   president; blame Merck.  As chief budget officer, he

19   was unfamiliar, but Merck as CFO should have been.

20   I am not buying all of that.

21        Page 10.  "Whittaker recalled hearing Merck

22   state that the funding for TCH might lead to an

23   'audit comment,' which he said did not worry him

24   because he" -- Whittaker -- "was not familiar with

25   state audits at the time."  A career in higher ed
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 1   and the new president and he's not familiar with

 2   state audits?  That's difficult to buy.

 3        Page 10 [sic].  "Whittaker ... did not feel he

 4   was in a position to challenge Merck because he

 5   appeared to have the full confidence of the

 6   president."  My response is Whittaker reported to

 7   the president, as did I.  The provost is a number

 8   two position in the university.  He couldn't

 9   challenge me?

10        Page 10.  Let me just skip that one.

11        Page 13.  This is Burby.  "There is no

12   available case law or Florida Attorney General

13   opinions interpreting the BOG's regulations during

14   the relevant period, and the BOG does not publish

15   any formal guidance."  That's Burby talking.  And

16   then -- and I'm saying, and that is the evidence

17   that I should be completely aware, but no one else?

18        And there was a proposed amendment that was

19   circulated in redline format for comment, and no

20   comments were received from the SUS institutions.

21   And that's -- okay.

22        And pages 13 and 14 goes into carryforward

23   funds specifically, finally having the same

24   restrictions as annual E&G funds, "except where

25   expressly allowed by law."  So why was there no
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 1   mention of the statute referenced in our letter,

 2   Section 1013.74 of the Florida statutes, which says

 3   you can use E&G funds for calamity for a building

 4   project?

 5        Page 14.  Under section three, Colbourn Hall,

 6   says by the late -- "By the late 2000s, it was

 7   experiencing structural and other problems, some

 8   typical of a building of its age."  By inserting the

 9   phrase "some typical of a building its age," it made

10   the whole sentence seem like there was no emergency.

11   I object to that.

12        Page 18.  "Several participants in the budget

13   chats indicated that they believed E&G funds were

14   permitted to be spent on renovation and repair

15   projects.  In fact, E&G funds may be used for this

16   purpose, but only up to a limit of $2 million

17   according to BOG staff.  The budget chat

18   participants who were available for an interview

19   stated that they were unaware of the $2 million

20   limit."  I, too, was unaware of the $2 million

21   limit.

22        Page 20.  "Gonzalez stated that she understood

23   that E&G funds could be used for renovations and was

24   unaware of any cap on the use of E&G funds for this

25   purpose."  I was of the same mind.
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 1        Page 21.  Speculation by Burby that "It is

 2   possible that Hitt, Merck, and others understood

 3   that this authority allowed Hitt to add Colbourn as

 4   a capital project in the allocation document without

 5   seeking further authorization from the board of

 6   trustees."  That's -- that whole statement is news

 7   to me.  For Burby -- this speculation on Burby's

 8   part adds to some sort of a conspiracy theory that

 9   he was trying to weave.

10        The transcripts on page 34, we've already

11   talked about those.  That's where Tracy and I

12   explain carryforward in response to a question from

13   Chairman Marchena.

14        Page 34 [sic].  "Both Clark and Tant indicated

15   in their interviews that they were unaware of the

16   specific regulation or law that restricts the use of

17   E&G funds for new construction.  Rather, they said

18   it was just something they had learned on the job."

19   And my response is:  Me, too.

20        Page 39 was confusing.  Quoting:  "And in at

21   least one instance, discussed below, Merck" may have

22   -- "may have affirmatively misrepresented to them

23   the source of funding for the projects."  What

24   follows this theory of Burby's is a meeting attended

25   by several people looking at a document I did not
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 1   prepare.  I am not sure what he was really talking

 2   about there.

 3        Page 41, he was -- I think Burby was trying to

 4   make a point that the building was not an emergency

 5   because he's -- he's saying Kernek's comments

 6   regarding the building being safe for occupants for

 7   at least the next two years was what I believed to

 8   be -- to further the false narrative that there was

 9   no emergency.  It takes at least two years to design

10   and replace a building, and the clock was ticking.

11   So for a while, it is safe, but it's on its way to

12   being unsafe, and it's not that safe, even at that.

13        At page 46, Merck's conversation with Walsh on

14   August 10th following the August 7th meeting with

15   auditors, exit conference.  I was still in shock.  I

16   was distressed that I was being accused of doing

17   something illegal.  I was trying to address my

18   feelings to Walsh and my regret for the concern that

19   was coming.  I was trying to convey my concern for

20   not expressing my thought that we would get an audit

21   comment because that was, as I believed, a minor

22   matter that I could address and didn't want to

23   distract from the emergency.  The actual facts show

24   that we did disclose the funding source to the

25   board, regardless of what I was obviously
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 1   communicating poorly.

 2        At page 47, at the September 12th conversation

 3   with John Pittman.  That twisted up the concern over

 4   an audit comment for use of carryforward for a

 5   project that is large with the funds themselves.

 6   Record of events over the four years show that --

 7   over the four years prior showed disclosure was

 8   there and nothing about the source of funds was

 9   concealed.

10        And somewhere, I don't recall the page number,

11   but there was an e-mail, another one besides what

12   we've already talked about, referencing moving E&G

13   to the College of Medicine's endowment.  I think

14   there's another one besides what we looked at, and

15   it mentioned the rule.  And that was for an

16   endowment, moving E&G to endowment, which I thought

17   was not right.  I did not connect that e-mail with

18   the T -- with the Trevor Colbourn project at all in

19   my mind.

20        And that was supposedly proof that I knew about

21   it, when in fact that same e-mail was addressed to

22   me and Dale Whittaker, and somehow Dale didn't

23   necessarily pick up on it, but I was supposed to

24   have.  That, I thought, was fairly ludicrous.

25        But those are my comments on the Burby report.
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 1        MR. RUBOTTOM:  Let me go back to the deferred

 2   maintenance issue.  We've had discussions with

 3   Christy about those.  I think she was responsible

 4   for the fund composition reports submitted to the

 5   BOG.

 6        And here's -- here's the logical difficulty

 7   that I have, and I would ask you to explain it.

 8        I understand the first 8 to 10 million

 9   committed to the renovation being placed under the

10   category of deferred maintenance.  In 2014, in the

11   spring board meetings, the board approved

12   construction of the new building, and there was no

13   active -- there was a desire to renovate the old

14   one, but that project had not been approved by

15   anybody yet.  The board approved building the new

16   building.  Obviously, you had to put the people

17   somewhere before you could -- that's very clear.

18   That's spring of 2014.

19        The August filing with the BOG, and somewhere

20   in that timeframe, the provost and the president

21   committed another $18 million to -- now what we have

22   is two projects pending, but certainly a $23 to

23   $26 million new building.  There was 10 already

24   there; the 18 was also put under the category of

25   deferred maintenance in August of 2014 when the only
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 1   project approved was a new building.

 2        And no renovation that I've ever seen totaled

 3   28 million.  I think the highest number I've seen is

 4   on the CIP's at 19, but I think your internal

 5   budgets usually showed the renovation at 15 and

 6   Trevor Colbourn Hall at 23, and that the 38 is

 7   there.

 8        So I have a difficulty accepting any money for

 9   a new building categorized as deferred maintenance.

10   So you already moved 10 under the category of

11   deferred maintenance, and the university was

12   planning in that fiscal year a movement of another

13   18, but categorizing it as deferred maintenance.

14        Do you understand why that's confusing to me?

15   Because that's a total of 28 million deferred

16   maintenance.  There's no renovation ever proposed

17   that reached 20 million.

18        THE WITNESS:  First, let me just say that I am

19   sure Christy did not do that in an effort to conceal

20   something or deceive anybody.

21        I am confident that she did fill out that form

22   the way she thought she was supposed to, and maybe

23   there could have been some other way to do it, but

24   there was no ill intent on her part doing that, and

25   it is just what it is now.  But there was no intent
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 1   to conceal.

 2        MR. RUBOTTOM:  Is it possible that the

 3   different components were not talking to each other?

 4   That this capital -- informal capital budget that

 5   you all kept working on in your budget group, that

 6   maybe that wasn't communicating to this report

 7   that's made to the BOG to where there was any

 8   ability to reconcile the different -- different

 9   documents?

10        THE WITNESS:  Let me make sure I understand

11   your question.  Are you asking if you think there

12   was a communication disconnect between the budget

13   group and the people filling out the forms as to

14   what we were doing?

15        MR. RUBOTTOM:  Yes.

16        THE WITNESS:  And I think the answer is yes to

17   that.

18        MR. RUBOTTOM:  Okay.  Would you also suspect

19   maybe there was disconnect between the people that

20   built the master plan, the people that built the

21   capital improvement plan, the people that built the

22   annual capital budget?

23        THE WITNESS:  Yes, yes.  I would definitely say

24   that.

25        MR. RUBOTTOM:  If -- if somebody was to

0148

 1   describe the problem at UCF being culture, do you

 2   think those type of elements would be included there

 3   in addition to the kinds of communications with the

 4   board, that whatever -- that any cultural problem

 5   that contributed to this might be much broader than

 6   the administration and finance operation?

 7        And we talked about training, how people were

 8   educated.

 9        THE WITNESS:  That's what I was trying to --

10   I'm not sure I would use the word "culture."  I

11   think there is a lack of formal training of some of

12   these matters, and that lack of training I think

13   leads to some of the miscommunication problems that

14   we're having between the departments and with the

15   uncertainty about how to fill out the BOG forms with

16   the information that we're trying to plug in there.

17   I think all of those elements led to some

18   misunderstanding in terms of interpreting documents

19   and what was supposed to be being done.

20        Dr. Whittaker referred to the administration

21   and finance as having a broken culture.  It's not

22   broken.  I think the culture there is strongly in

23   favor of trying to do whatever we can do to make the

24   students' experience the best we can.  I think

25   that's a whole different thing than having
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 1      communication issues that I think stem out of lack

 2      of training and understanding.

 3           MR. RUBOTTOM:  Carine, do you have anything

 4      else?

 5           MS. MITZ:  The only thing I have is, Mr. Merck,

 6      we've been asking everybody who's been deposed to

 7      agree to not discuss their deposition with anybody.

 8      So that would include the questions that we've asked

 9      and the answers that you've been providing.  Do you

10      agree to do that?

11           THE WITNESS:  Yes.

12           MS. MITZ:  Okay.  Thank you.  That's all I've

13      got.

14           MR. GREENE:  I've got a few questions and I'm

15      going to try to go fast.

16                      CROSS-EXAMINATION

17  BY MR. GREENE:

18      Q.   Before today, you weren't given a chance to

19  respond to the accusations that have been made against

20  you, were you?

21      A.   No, I was not.

22      Q.   You could have spoken to Mr. Burby, but as I

23  read your letter to him, you did not think he would be

24  an unbiased audience, did you?

25      A.   Absolutely did not think he would be unbiased.
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 1      Q.   In fact, after reading his report, it is clear

 2  to you and to others, isn't it, that he was, indeed,

 3  biased, and had the answers he had to get before he even

 4  began his investigation?

 5      A.   Yes.

 6      Q.   He attributed to you the same documents to

 7  attribute -- for example, that e-mail from Tracy, that

 8  was sent to him that refers to BOG regulation 9.007, he

 9  used that to attribute a level of guilty state of mind

10  to you, but absolved Whittaker who got the same

11  regulation, didn't he?

12      A.   Yes.

13      Q.   And he ignored the fact that the E&G funding

14  sources, as Mr. Burby was told by Tracy and Christy Tant

15  and others before they were fired and had no reason to

16  not tell them anything other than the truth, he ignored

17  the fact that Dale Whittaker was intimately involved in

18  the decisions to use E&G carryforward for capital

19  projects, didn't he?

20      A.   Right.

21      Q.   So I'm little bit surprised today when you're

22  given a chance to tell your story, that you're a little

23  less passionate than I would be.  You have been accused

24  of doing everything but kidnapping the Lindbergh baby.

25           This is your chance to speak up, so I'm going
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 1  to ask you some pointed questions.

 2           Did you purposefully violate any law, rule or

 3  regulation while you were at UCF?

 4      A.   Absolutely not.

 5      Q.   Did you know of any statute, rule or law that

 6  barred the use of E&G carryforward?

 7      A.   No.

 8      Q.   You have seen e-mails and things that referred

 9  to regulation 9.007, but did you ever read that rule

10  itself before this --

11      A.   No.

12      Q.   -- matter began?

13      A.   No.

14      Q.   Did you connect that regulation to the Trevor

15  Colbourn project in any way?

16      A.   No.

17      Q.   If you had known that there was a statute that

18  barred the use of E&G carryforward to fund Trevor

19  Colbourn Hall, would you have recommended that?

20      A.   I would not have recommended it if I knew we

21  were breaking the law, absolutely not.

22      Q.   Did you purposefully do anything wrong, that

23  is, violative of a rule or a statute or a regulation or

24  something you were told you should not do while you were

25  at UCF?
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 1      A.   No.

 2      Q.   Did you counsel anyone else to do so?

 3      A.   No.

 4      Q.   Did Trevor Colbourn Hall present a real

 5  emergency?

 6      A.   It absolutely did.

 7      Q.   Were you told by the engineers that people

 8  literally could die if the facade of that building

 9  crumbled and bricks fell off of it while they were going

10  in and out?

11      A.   They didn't tell me they could die, but I knew

12  they could because I've been around buildings that had

13  faulty brick, and I knew the conditions in that

14  building.  In a heavy wind, you could have had an

15  avalanche of bricks cascading off the side of that

16  building, and anybody walking below would have been

17  killed.

18      Q.   Did everyone that was involved in the

19  discussions concerning Trevor Colbourn Hall always agree

20  that there was an emergency situation?

21      A.   Yes.

22      Q.   Did anyone other than Mr. Burby ever question

23  the fact that there was a real emergency as confirmed by

24  four different engineering firms?

25      A.   He was the only one.
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 1      Q.   Did you feel as the person whose job it was to

 2  try to find a way to allocate limited resources to

 3  fulfill the mission of the university, that you had a

 4  duty to the students, staff, and faculty who were at the

 5  university?

 6      A.   Yes.

 7      Q.   Did you tell the trustees that there might be

 8  an audit comment with respect to the funding of Trevor

 9  Colbourn Hall?

10      A.   In one of the meetings, I did.

11      Q.   There is no doubt in your mind you told the

12  full board of trustees?

13      A.   I told the -- I'm sure it was the financial and

14  facilities committee; whether the full board was there,

15  don't know, but actually, most of the time we had those

16  committee meetings, the other members were present.

17      Q.   Is there any doubt in your mind that the board

18  members who you gave your orientation talks to would

19  know what carryforward meant?

20      A.   They should have, even though that was not --

21  carryforward has gotten a lot more attention since this

22  latest audit.  But I'm sure we talked about it, maybe

23  not with quite the emphasis we would today when we talk

24  about it, but yes.

25      Q.   Is there any doubt in your mind that when
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 1  Marcos Marchena was told in 2014 that carryforward was

 2  being used to fund Trevor Colbourn Hall, that he knew

 3  what it meant?

 4      A.   He knew what it meant.

 5      Q.   Carryforward, as that term was used by you to

 6  the board of trustees, meant E&G, didn't it?

 7      A.   Yes.

 8      Q.   You didn't have -- did you make the decision to

 9  use E&G carryforward to fund Trevor Colbourn Hall?

10      A.   I recommended things.  I don't make the

11  decisions.

12      Q.   Did you have the final decision making

13  authority with respect to how E&G carryforward was used?

14      A.   No.

15      Q.   Who made the final decisions with respect to

16  the Trevor Colbourn Hall carryforward?

17      A.   Provost and the president.

18      Q.   Was general counsel aware that E&G carryforward

19  was being used to fund Trevor Colbourn Hall?

20      A.   There is no question he was, because he was in

21  meetings where that was discussed.

22      Q.   Did you expect the general counsel would advise

23  you if something that you recommended or an action being

24  taken by UCF was going to violate some sort of rule or

25  regulation, is that something that you would expect

0155

 1  general counsel would tell you?

 2      A.   Absolutely would expect that.

 3      Q.   Would you even -- do you think you would even

 4  know the questions to ask with respect to the propriety

 5  of funding sources or is that something general counsel

 6  should bring to your attention?

 7      A.   Should bring it to my attention.  Like the

 8  saying goes, I didn't know what I didn't know.

 9      Q.   Did you bring the audit issue to the attention

10  of President Hitt?

11      A.   Yes.

12      Q.   Did you bring the potential for an audit

13  comment to the attention of President Whittaker?

14      A.   He was in meetings where it was discussed, so

15  he had to know about it.

16      Q.   Was it -- was, in fact, the potential for an

17  audit comment with respect to Trevor Colbourn Hall

18  discussed in multiple meetings where Whittaker and Scott

19  Cole were present?

20      A.   Yes.

21      Q.   And was it also discussed in meetings where

22  Marcos Marchena was present?

23      A.   Yes.

24      Q.   Now, the Trevor Colbourn Hall, Colbourn Hall

25  dilemma, would you agree that it was unique for many
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 1  reasons?

 2      A.   It was totally unique.

 3      Q.   Why?

 4      A.   It's a little bit longer answer.  I'll try to

 5  make it short.  But we were in a -- in a time period

 6  where the state -- the traditional state funds for

 7  buildings had dried up.  The buildings were continuing

 8  to age.  We were facing an emergency situation, the

 9  likes of which I had not experienced in my 47 years in

10  higher ed -- 46 years.  And so it was a unique

11  situation, unusual.

12      Q.   So you agree it's unique for -- first of all,

13  because it was an emergency that threatened the life,

14  health, and safety of students?

15      A.   Yes.

16      Q.   Did you ever have that situation before in your

17  career where somebody said you need to do something to

18  this building or somebody could get sick or die?

19      A.   Not to the extent of Trevor Colbourn Hall.

20      Q.   And was Trevor Colbourn Hall unique in the way

21  the project evolved from a minor renovation to a more

22  major renovation, to a renovation with a partial new

23  building and then to a total new building?

24      A.   That was new in my experience.

25      Q.   And this -- this evolution of the project, was
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 1  it ongoing for years?

 2      A.   Yes.

 3      Q.   Was Dale Whittaker there, even though not at

 4  the beginning, there for most of the evolution of that

 5  project?

 6      A.   Yes, he was.

 7      Q.   He was there when it was a minor renovation and

 8  when it became a major renovation and then when it

 9  finally became what it became; isn't that true?

10      A.   Yes, that's true.

11      Q.   And you had said earlier on that the provost

12  added $10 million to the Trevor Colbourn Hall building.

13  Do you recall that?

14      A.   Yes.

15      Q.   The provost you referred to was Whittaker?

16      A.   Yes.

17      Q.   Was it Whittaker's decision to add the

18  additional space to the new building that added $10

19  million to the price tag?

20      A.   He added scope to the building because it was

21  hiring additional faculty, and then the prices were

22  determined to be in the neighborhood of 10 million to

23  add that additional scope.

24      Q.   Is it accurate to say by the time it got to

25  that point, that Whittaker, assuming you had these
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 1  weekly budget chat meetings every week, discussing the

 2  funding sources for E&G, that he was there at least at a

 3  hundred meetings where the funding source for Trevor

 4  Colbourn Hall was discussed?

 5      A.   I'll put it this way.  He was there at numerous

 6  meetings.  I wouldn't want to make a count of them.

 7           And another thing that we did, we didn't meet

 8  every week because sometimes he was not available.  So

 9  we would cancel the meeting because we wanted to make

10  sure that anything that was discussed in a budget chat

11  meeting was in the presence of the provost.

12      Q.   So the meetings of the budget committees could

13  occur without you, but they could not occur without

14  Provost Whittaker, could they?

15      A.   That was our -- our modus operandi.

16      Q.   Was anything ever concealed concerning Trevor

17  Colbourn Hall from Dale Whittaker?

18      A.   No.

19      Q.   Was anything concerning Trevor Colbourn Hall

20  concealed from anyone internally within UCF?

21      A.   No.

22      Q.   Was anything concerning Trevor Colbourn Hall

23  concealed from the board of trustees?

24      A.   No.

25      Q.   Was anything concerning Trevor Colbourn Hall
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 1  concealed from BOG?

 2      A.   No.

 3      Q.   Now, you were asked by Mr. Rubottom about some

 4  of the forms that were submitted.  Did you fill out the

 5  forms yourself?

 6      A.   No.

 7      Q.   Did you fill out the form where the deferred

 8  maintenance was reported or --

 9      A.   No.  I'm sorry.

10      Q.   -- where Trevor Colbourn funding was reported

11  as deferred maintenance?

12      A.   No.

13      Q.   Did you instruct Christy Tant or anyone how to

14  fill out that form?

15      A.   No.

16      Q.   Do you believe she did it to the best of her

17  knowledge and ability?

18      A.   Yes, I do.

19      Q.   Do you believe she did it based upon guidance

20  that she got from BOG?

21      A.   Yes.

22      Q.   Do you think that this woman was trying to do

23  anything illegal or immoral when she filled out that

24  form?

25      A.   No.  Emphatically, no.
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 1      Q.   Tell me about your conversations with Whittaker

 2  post-audit.  What did he say to you and what did you say

 3  to him?

 4      A.   He said that basically that he thought I had

 5  done the right thing, I had chosen the wrong method to

 6  do it; that I, not we, but I would take some heat for it

 7  for a few months and then we could go on.

 8      Q.   Now, Whittaker, did he ever tell you he was

 9  surprised at the funding source for E&G when you were

10  having these post-audit conversations?

11      A.   No.

12      Q.   In fact, he knew what the funding source was

13  before the money was spent, didn't he?

14      A.   Yes.

15      Q.   And he signed off on the allocation document,

16  didn't he?

17      A.   Yes.

18      Q.   So when he said you -- you did the right thing,

19  he did it, too, didn't he?

20      A.   Yes.  The implication, though, was if heat

21  comes from it, it was going to be my heat, not his.

22      Q.   Have you ever been advised by anyone, other

23  than me, that Dale Whittaker made a comment or told a

24  group of people after you were terminated that he was

25  going to come forward and tell the whole story about how
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 1  this was an emergency and UCF was doing the right thing,

 2  but that he had been coached instead to find somebody to

 3  blame so that UCF could move on from this dilemma

 4  quicker?

 5      A.   The only deviation I would say from what you

 6  just said was not someone to blame, but me to blame.

 7      Q.   When Whittaker said you did the right thing but

 8  by the wrong method, he was the person that finally,

 9  along with President Hitt, on the allocation document

10  approved the method of funding of Trevor Colbourn Hall,

11  wasn't he?

12      A.   Exactly.

13      Q.   I want to talk to you about your conversations

14  with Dave Walsh that are mentioned in the Burby report

15  and the other trustees where they say you essentially

16  admitted you did something wrong and you had failed or

17  hid something from the board.  Do you recall that part

18  of the Burby report?

19      A.   Absolutely, I do, clearly, because I was

20  shocked by it.

21      Q.   Did you hide anything from the board of

22  trustees?

23      A.   No, I didn't.

24      Q.   Did you tell Mr. Walsh that you hid anything

25  from the board of trustees?
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 1      A.   If I recall correctly, I was trying to express

 2  to him that I didn't bring up the audit report in a

 3  board meeting to distract them from the major problems

 4  we were having in the building, but that was not an

 5  accurate statement on my part, even then, because we had

 6  actually done that.  We had brought it up in the

 7  meetings.

 8      Q.   Did you -- did you advise the board of trustees

 9  that the funding source for Trevor Colbourn Hall was the

10  E&G carryforward?

11      A.   Yes.

12      Q.   Did you tell the board of trustees and/or the

13  chair of the facilities and finance committee that there

14  might be an audit comment --

15      A.   Yes.

16      Q.   -- as a result of that funding decision?

17      A.   Yes.

18      Q.   Did you think that if there was an audit

19  comment, that it would be something that the university

20  would be unable to defend?

21      A.   I thought we would be able to defend it,

22  absolutely would be able to defend it.

23      Q.   Did you say that you might receive an audit

24  comment, did you mean to say by that that we're going to

25  break a law or rule or regulation?
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 1      A.   No, no, I did not.

 2      Q.   What did you mean?

 3      A.   I meant that because we were using -- we were

 4  into an area that was not conventional, we had not

 5  received the historical funding from the state to cover

 6  this kind of an event, we were charting new territory,

 7  that auditors would surely pick out a $38 million

 8  expenditure in a way that was novel and flag it, and we

 9  would have to respond to that.

10      Q.   Isn't it true that by recognizing that you're

11  probably going to get an audit comment about the Trevor

12  Colbourn project, that you knew from the very inception

13  that this was going to be closely scrutinized?

14      A.   Yes.

15      Q.   Would you have broken a rule or violated a

16  statute or regulation if you knew it was going to be

17  closely scrutinized?

18      A.   No.

19      Q.   Would you have violated a rule or regulation if

20  you didn't think it would get any scrutiny at all?

21      A.   No, no.

22      Q.   Did you mislead Dale Whittaker about anything?

23      A.   No.

24      Q.   Did you mislead any of the board of trustees

25  about anything?
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 1      A.   No.

 2      Q.   Did you trick Dale in any way?

 3      A.   That's ludicrous.  No, I did not.

 4      Q.   From the very beginning of his joining UCF,

 5  isn't it true that Dale Whittaker threw himself into

 6  budget matters and tried to gain control over them to an

 7  extent greater than the provosts that were before him?

 8      A.   Yes.

 9      Q.   Isn't it true he reactivated the university

10  budget committee and created the facilities budget

11  committee just so that he could be more apprised of and

12  know about the budget decisions?

13      A.   Yes.

14      Q.   And he was involved in the budget of the entire

15  university, not just the budget at the academic level;

16  isn't that true?

17      A.   That's correct.

18      Q.   Let me show you what we'll mark as a composite

19  Exhibit 1.

20           MR. RUBOTTOM:  Can we go ahead and mark ours?

21      I don't think we've done that yet, that big group

22      that we gave you.

23           (Exhibit No. 1 was marked for identification.)

24           MR. GREENE:  So I'm going to show you what's

25      composite Exhibit 2.
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 1           (Exhibit No. 2 was marked for identification.)

 2  BY MR. GREENE:

 3      Q.   Is this just the type of information that would

 4  have been submitted to Dale Whittaker on a weekly or

 5  frequently periodic basis concerning budget matters at

 6  UCF?

 7      A.   The answer is yes.

 8      Q.   And did the materials that were presented to

 9  Dale Whittaker regularly, did they specifically refer to

10  E&G carryforward and what was being done with that

11  source of funds that were available to UCF?

12      A.   Yes.

13      Q.   Do you believe that Tracy Clark was a

14  competent, honest, and capable employee at UCF?

15      A.   She was one of the most competent,

16  hard-working, honest people I know.

17      Q.   Is there any doubt that she would have

18  regularly reported all the matters that concerned the

19  budget issue that were relevant to Dale Whittaker?

20      A.   I have no doubt that she would.

21      Q.   Do you know of anyone that ever tried to

22  disguise that Trevor Colbourn Hall funding as deferred

23  maintenance?

24      A.   Not deliberately disguise it, no.

25      Q.   You agree that there are problems as
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 1  exemplified by Trevor Colbourn Hall that need to be

 2  fixed, wouldn't you?

 3      A.   I do.  I would totally agree with that.

 4      Q.   You agree there needs to be more training and

 5  better training at UCF?

 6      A.   I think that's true for all 12 universities,

 7  including UCF and the board of governors.

 8      Q.   Do you agree that there needs to be better

 9  communication between the BOG and UCF?

10      A.   There needs to be clear, more discrete -- more

11  discrete direction, yes.

12      Q.   Do you think it would be a preferable practice

13  that when the BOG was asked for written guidance so that

14  there could be a uniform source of interpretation of

15  permissible uses of E&G, do you think it would have been

16  preferable that Chris Kinsley and others would have

17  provided that guidance when asked?

18      A.   Certainly.

19      Q.   Do you believe that there needs to be better

20  communication between the board of trustees and perhaps

21  better education in the board of trustees concerning

22  budgetary matters that affect UCF and other

23  universities?

24      A.   Yes.

25      Q.   Do you think the blame for all of those issues
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 1  should be placed upon your shoulders?

 2      A.   No.

 3      Q.   Did you intend to take the blame for everything

 4  wrong with the system when you said I'll take

 5  responsibility for this?

 6      A.   No.

 7      Q.   Did you resign because you felt some

 8  responsibility by virtue of your position with respect

 9  to a decision that was obviously -- that people relied

10  upon your recommendation in making, and that in

11  hindsight might not have been the right thing?

12      A.   Repeat that.

13      Q.   Did you -- did you, by resigning, acknowledge

14  your responsibility and your willingness to take

15  responsibility for any role that you had in what

16  happened with respect to Trevor Colbourn Hall?

17      A.   Yes.

18      Q.   Did you intend to absolve others who are your

19  peers or your superiors or with other agencies, like the

20  board of trustees, from their responsibility?

21      A.   That was not my intent, and the word "full"

22  responsibility, that word, "full," that was added later

23  was not my intent.

24      Q.   The Burby report says there's a culture issue

25  at UCF, and he implies that the culture was that people
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 1  were scared to speak up because of the cabal that

 2  consisted of you and Dr. Hitt, so that everybody --

 3  everybody else, including President Whittaker, was just

 4  scared to say anything.  Did that sort of culture exist

 5  at UCF?

 6      A.   No, no, no.  It was a very collegial culture

 7  and we had no problems speaking with each other about

 8  things we agreed with or disagreed with.

 9      Q.   Did Lee Kernek speak up when she disagreed with

10  things?

11      A.   Yes.

12      Q.   Do you think you could have shut her up if you

13  wanted to?

14      A.   I'll take that as rhetorical.

15      Q.   Did others speak up when they had problems at

16  UCF?

17      A.   Yes, yes.

18      Q.   Did you try did -- did you listen to them and

19  take corrective action if needed?

20      A.   I certainly did.

21      Q.   Did you ever try to dissuade criticism,

22  discussion or any efforts to make sure everybody was

23  doing the right thing?

24      A.   No.

25      Q.   Would it, in your view, be more of a
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 1  communication and education and training issue that is

 2  responsible for what happened at UCF rather than a

 3  cultural issue?

 4      A.   I would, and I believe I said that earlier.

 5      Q.   You were asked a lot of questions, and I'm

 6  confused about them because I don't know as much as you

 7  and Mr. Rubottom about your investment policy, your

 8  liquidation of assets.  Was it your policy or was it

 9  UCF's policy?

10      A.   It was UCF's policy as adopted by the board of

11  trustees.

12      Q.   So this was something the board did, not Bill

13  Merck, just to be clear?

14      A.   Just to be clear, that was the board's action.

15      Q.   You were asked about who was involved in

16  dealing with the auditors during the audit process in

17  2018.  Do you recall that?

18           I believe you said it was Christy Tant and

19  Tracy Clark were probably the first --

20      A.   Oh, yes.

21      Q.   -- level of communication?

22      A.   Yes, yes.

23           (Exhibit No. 3 was marked for identification.)

24  BY MR. GREENE:

25      Q.   And as Exhibit 3, can you identify that as an
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 1  e-mail that was sent -- e-mail that was exchanged

 2  between you, Christy Tant, and Jeff Brizendine from the

 3  auditor's office in April and May of 2018?

 4      A.   Yes.

 5      Q.   And does Christy Tant tell the auditor

 6  expressly on April 26, 2018, that the construction of

 7  Colbourn Hall was fully funded from centrally held E&G

 8  carryforward funds?

 9      A.   Yes.

10      Q.   You -- you were asked did Whittaker ever

11  challenge your decisions, and you said no.  And I think

12  you -- you read that -- you heard that question in the

13  sense of did he object to things that you did more

14  narrowly than I heard it.

15           So I want to ask you this.  When you had to --

16  did you have to go before the budget committee and ask

17  for budgeting for your division from time to time?

18      A.   Yes.

19      Q.   And did Dale Whittaker rubber stamp all of your

20  requests?

21      A.   No.

22      Q.   In fact, wasn't there some insurance issue for

23  which you had to fight to try to get funding for, and

24  Dale Whittaker really pushed back hard on it?

25      A.   I'm fuzzy on that, but I'm pretty sure the
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 1  answer is yes, it was.

 2      Q.   Did Dale Whittaker agree with everything you

 3  said?

 4      A.   No, no.  I had some other requests that were --

 5  that I thought were pretty important that were turned

 6  down.

 7      Q.   You know that Whittaker knew that

 8  carryforward -- that the carryforward was Trevor

 9  Colbourn Hall came from E&G, don't you?

10      A.   Yes.

11      Q.   You're not guessing at that?

12      A.   I am not guessing at that, no.

13      Q.   And you're not guessing that Marcus Marchena

14  knew, are you?

15      A.   No, I'm not guessing, no.  They knew.

16      Q.   You were asked if the provost had approval

17  authority over capital projects.

18           The final approval authority, at least within

19  UCF, actually rested exclusively with the provost and

20  the president as far as the use of carryforward for

21  capital projects was concerned, didn't it?

22      A.   Correct.

23      Q.   The allocation documents for E&G carryforward

24  were signed by the president and the provost; right?

25      A.   Right.
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 1      Q.   Not by you?

 2      A.   Not by me.  I don't believe they are even

 3  copied to me.

 4      Q.   Tell me more about the four people who were

 5  fired, or whatever happened to them, that Whittaker said

 6  were fired at UCF.  Why do you think they were treated

 7  unfairly?

 8      A.   I think they were treated unfairly as a

 9  smokescreen, as a way to deflect attention from the

10  provost and the chairman -- yeah, from the president and

11  the chairman, rather.  I think they were -- they were

12  just sacrificed to divert attention from their story

13  that they didn't know anything.

14      Q.   You didn't know the law concerning the

15  prohibition against the use of carryforward for new

16  buildings, did you?

17      A.   No.

18      Q.   It appears Dale Whittaker didn't know because

19  he never told you about that when you were discussing

20  the use of carryforward for Trevor Colbourn Hall, did

21  you or did he?

22      A.   No, he didn't.

23      Q.   Scott Cole was aware that E&G carryforward was

24  being used for Trevor Colbourn Hall, wasn't he?

25      A.   Yes.
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 1      Q.   He never told you it was wrong, did he?

 2      A.   He did not.

 3      Q.   Marcos Marchena, who was an experienced

 4  construction lawyer, he never told you it was illegal or

 5  wrong in any way, did he?

 6      A.   No, he didn't.

 7      Q.   Do you know why Burby would go out of his way

 8  to find that these four employees that were under

 9  everybody I just named in the UCF hierarchy, that they

10  somehow knew, but that Whittaker and others didn't?

11      A.   I think there was an objective when that whole

12  Burby report was commissioned, and whether it was

13  written or -- well, it was not written, certainly, but

14  unwritten, and that was to protect the president.

15      Q.   Did you ever hear of the "Save the Dale"

16  campaign?

17      A.   Yes, I did.

18      Q.   What did you hear about that?

19      A.   I just heard that when Dale Whittaker was a

20  candidate for a presidency at Iowa State, there was an

21  interest in not letting him leave UCF, but to stay and

22  become president.

23           And so there was conversation among board

24  members and others about let's save Dale, keep him here.

25      Q.   Did you ever get the sense that one of the
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 1  primary proponents behind that move to "Save the Dale"

 2  was Marcos Marchena?

 3      A.   Certainly involved in it heavily.

 4      Q.   Did you ever get the sense that -- that Marcos

 5  Marchena was behind that so strongly because he felt

 6  that he might have a little more control over Dale than

 7  he had over Dr. Hitt?

 8      A.   That would be speculation on my part, but it

 9  would be speculation that I would endorse.

10      Q.   You were asked about Marcos Marchena and some

11  of the things that he did at UCF.  He was trying to get

12  an ever-expanding role over capital projects at UCF,

13  wasn't he?

14      A.   Yes.

15      Q.   He was trying to bring in some of the people he

16  worked with at the Orlando Airport and bring them in to

17  some level of involvement with the administration of

18  construction projects at UCF?

19      A.   That was an impression I had, and I know that

20  he was very interested in having these owner's

21  representative type companies come in and manage our

22  projects for us.

23      Q.   And Lee Kernek and you had discussions about

24  Marcos Marchena's efforts to bring in OARs, didn't you?

25      A.   Yes, yes.
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 1      Q.   And did Marcos Marchena complain about Lee

 2  Kernek when she brought the efforts of Marcos Marchena

 3  to the attention of President Hitt and objected to them?

 4      A.   Say that again now?

 5      Q.   Did Marcos Marchena complain about Lee Kernek

 6  when the she resisted his efforts to bring in OARs?

 7      A.   He had complained about her before and after,

 8  so that didn't help, the resistance to OARs, which I

 9  didn't think was a good idea, either.  Our projects were

10  too simple to handle the extra overhead of an OAR.

11      Q.   Did you have some concern that Marcos Marchena

12  was trying to bring in some of his cronies from the

13  airport so that they could make money on the back of UCF

14  when their services really weren't needed and would have

15  added a lot more money to the UCF budget problems?

16      A.   That would be speculation on my part, but I

17  would not disagree with that speculation.

18      Q.   Did you ever tell Scott Cole or Trustee Walsh

19  or anybody else that you had lied to the board of

20  trustees?

21      A.   No.

22      Q.   Did you ever tell them that you had concealed

23  anything from the board of trustees?

24      A.   They interpreted my --

25      Q.   Forget how they interpreted.  Did you --
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 1      A.   No.

 2      Q.   -- ever tell them you concealed anything from

 3  the board of trustees?

 4      A.   No, no, no.

 5      Q.   Did you ever lie to or conceal anything from

 6  the board of trustees?

 7      A.   No.

 8      Q.   Tell me again, what is it you were trying to

 9  explain to Trustee Walsh when you had these

10  conversations about the audit comment and your feeling

11  of embarrassment and remorse at what was going on?

12      A.   Well, I obviously felt bad about what was going

13  on, no question about that.  And I wanted those guys

14  that I had respect for to understand, first, why we were

15  doing what we were doing, the safety, trying to protect

16  students, faculty, and staff from harm.

17           And that I had not gone into great depth about

18  the potential for an audit comment in a meeting where we

19  were discussing some of those things, although we did

20  actually do it.  But I didn't want to make a big deal

21  out of the audit comments, which I thought were -- would

22  have been a very manageable comment to deal with, when I

23  was not aware that it was something illegal.

24      Q.   Let's switch gears.  The term -- strike that.

25           The board of trustees at UCF was specifically
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 1  told, at least in some verbal reports and/or some

 2  written documents, that E&G carryforward was being used

 3  for Trevor Colbourn Hall.  Do you agree?

 4      A.   Yes, I agree.

 5      Q.   And in some of the slides and things we've

 6  seen, the more general term, nonrecurring or UCF

 7  internal funds, things of that nature, were used.  Are

 8  you aware of that?

 9      A.   Yes.

10      Q.   Was there any -- ever any effort to use those

11  terms to conceal in any way --

12      A.   No.

13      Q.   -- the fact that E&G was being used?

14      A.   No.

15      Q.   Do you know who prepared those slides and

16  things, which department it was?  Would that have been

17  facilities and finance or would it have been budget?  Do

18  you know who prepared those things for the trustees?

19      A.   Depending on the project, but typically it

20  would have been finance and accounting in conjunction

21  with whatever project was being presented.  So there

22  would often be a joint effort on the preparation of the

23  form, the subject expert, and then some of the F&A folks

24  would be involved with the funding source.

25           MR. RUBOTTOM:  Excuse me, for clarification.  I
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 1      think you mentioned slides?  And I don't know if

 2      you're talking about some of the facilities reports

 3      that were made.  He's talking about forms, which

 4      sounds like he's talking about the capital

 5      improvement plan.

 6           MR. GREENE:  I'm talking about the slides and

 7      the presentations that were made annually to the

 8      board of trustees where the terms "nonrecurring" are

 9      used.

10  BY MR. GREENE:

11      Q.   Do you know who prepared those slides and

12  things?  Would that have been --

13      A.   Not specifically.

14      Q.   -- Lee Kernek's division?

15      A.   Not specifically, but it wasn't me, I know

16  that.

17      Q.   Did you ever direct anybody as to how to fill

18  out those?

19      A.   No.

20      Q.   What to put on those slides for information?

21      A.   No, no.

22      Q.   Did you instruct all of those below you to be

23  open and honest and try to answer as completely as they

24  could any questions or requests for information that

25  they received from the trustees?
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 1      A.   Of course, for sure.

 2      Q.   Was Trevor Colbourn Hall in the reports that

 3  were submitted to the state, as far as you know, were

 4  those -- were the same reports submitted to the state

 5  for Trevor Colbourn Hall as would have been submitted

 6  for other, similar projects?

 7      A.   Yes.

 8      Q.   Was the same process and procedures followed

 9  for Trevor Colbourn Hall, the reporting process --

10      A.   Yes.

11      Q.   -- the same?

12      A.   Yes.

13      Q.   Was anything understated or concealed or

14  purposefully hidden?

15      A.   No.

16           MR. RUBOTTOM:  Chuck, I've got a long way to

17      drive and she has a lot to type up in the next few

18      days, so if we could bring it --

19           MR. GREENE:  This will be it.  Done, sorry.

20           (Exhibit No. 4 was marked for identification.)

21  BY MR. GREENE:

22      Q.   Is Exhibit 4 a list of the other projects as

23  far as you know that were identified by UCF post-audit

24  that involved questionable uses or uses of E&G that

25  should be looked into further?
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 1      A.   Yes.

 2      Q.   Are you aware that Beverly Seay has said that

 3  in connection with the dismissal of the four terminated

 4  UCF employees, that these projects were the same people,

 5  same -- same process, same pattern, same trickery,

 6  essentially, as was attributed to them with respect to

 7  Trevor Colbourn Hall?

 8      A.   No.

 9      Q.   Are you aware of that comment?

10      A.   I've heard it, and I disagree with it totally.

11      Q.   Were the -- were these other projects

12  completely different from Trevor Colbourn Hall?

13      A.   Yes, they were.

14      Q.   Did anyone ever say that there might be an

15  audit comment or something might be made with respect to

16  any of those other projects?

17      A.   No.

18      Q.   Were different people involved in approving and

19  overseeing those projects than were involved with Trevor

20  Colbourn Hall?

21      A.   There was an overlap with the budget committee

22  and budget chats and things like that, but all these

23  projects have their own individual identities and there

24  were different subject experts on all of them, so they

25  were handled differently.  You cannot compare this list
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 1  with the Trevor Colbourn Hall business.

 2      Q.   And at least with respect to most of those

 3  projects, Dale Whittaker was involved in approving all

 4  of them, wasn't he?

 5      A.   Virtually all.

 6      Q.   And are some of those actually the -- was Dale

 7  Whittaker intimately involved in a few of those

 8  projects?  Were these his babies, so to speak?

 9      A.   Yes, yes.

10           MR. GREENE:  That's all we have.

11           So we'll waive reading for purposes of

12      expediting.

13           And Don, do you agree that I haven't had the

14      opportunity to do a full cross-examination that I

15      would do, so that nobody can use this in other

16      litigation?  It would essentially remain open?

17           MR. RUBOTTOM:  I would agree, yes.

18           MR. GREENE:  Thank you.

19           THE REPORTER:  Can I confirm that you want this

20      transcript as soon as possible?

21           MR. RUBOTTOM:  Yes.

22           (The deposition was concluded at 5:23 p.m.)
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             1           THE REPORTER:  Would you raise your right hand,



             2      please.



             3           THE WITNESS:  (The witness complies.)



             4           THE REPORTER:  Do you solemnly swear that the



             5      testimony you are about to give will be the truth,



             6      the whole truth, and nothing but the truth so help



             7      you God?



             8           THE WITNESS:  I do.



             9                    WILLIAM F. MERCK, II,



            10  having first been duly sworn, testified under oath as



            11  follows:



            12                     DIRECT EXAMINATION



            13  BY MS. MITZ:



            14      Q.   All right.  Good afternoon, Mr. Merck.



            15      A.   Good afternoon to you as well.



            16      Q.   Have you ever given a deposition before?



            17      A.   It's been a while, but yes.



            18      Q.   Okay.  Since it's been a while, I just want to



            19  cover a couple of ground rules so that we're all on the



            20  same page.



            21           As I'm sure you know, the purpose of today's



            22  deposition is just for Don and I to get a better



            23  understanding of what happened at UCF.



            24           We have only been provided with documents.  We



            25  didn't get to sit in on any of the interviews conducted
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             1  by Bryan Cave, so the last few days have been very



             2  enlightening for us to be able to hear from the people



             3  involved.



             4           So we're just here to figure out what happened.



             5  We're not trying to get anybody in trouble.  We're not



             6  going to be asking any trick questions.  It's really



             7  just to get some information.



             8           So for today, I ask that you speak loudly



             9  because I'm on the other end of the phone and I need to



            10  hear everything, and also because Madam Court Reporter



            11  needs to hear everything to be able to type it down



            12  accurately.  Particularly if you're going to be giving



            13  like a yes or no answer, please try not to nod your head



            14  or say uh-huh, huh-uh; say yes or no so that it's clear



            15  for the record.



            16           If you are going to guess at something or



            17  estimate or approximate, please let us know that you are



            18  doing that.  If you don't know something, you can say I



            19  don't know.  If you know something because someone else



            20  told you, please let us know that.  And if at any time



            21  you are confused by our questions, and you want us to



            22  restate it or rephrase it, please ask us to do so and we



            23  will.



            24           Do you have any questions of me?



            25      A.   Not at this time, I don't.  Thank you for that
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             1  introduction.



             2      Q.   Okay, great.  Well, let's just jump in and get



             3  started.  Can you please state your full name for the



             4  record?



             5      A.   William F. Merck, II.



             6      Q.   And are you currently employed?



             7      A.   No.



             8      Q.   Okay.  What was your last place of employment?



             9      A.   University of Central Florida.



            10      Q.   And what was your position there?



            11      A.   Vice president for administration and finance



            12  and chief financial officer.



            13      Q.   And how long were you at the University of



            14  Central Florida?



            15      A.   Twenty-two years.



            16      Q.   Were you always in the same position?



            17      A.   I was in the vice president for administration



            18  and finance position to start my tenure there, and a few



            19  years back, maybe seven, I was -- had the title chief



            20  financial officer added to the role.



            21      Q.   Okay.  And who did you report to in that



            22  capacity?



            23      A.   The president of the university.



            24      Q.   Okay.  Would that be true for your entire time



            25  at UCF?
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             1      A.   Yes.



             2      Q.   Okay.  And what relevant education, training or



             3  experience did you bring to UCF?



             4      A.   My experience, after part-time jobs in college,



             5  three years in the Army, was -- was 14 years at James



             6  Madison University.  The last five I was vice president



             7  for business affairs there.  And then I spent ten years



             8  at the College of William & Mary in the role of vice



             9  president for administration and finance, and then came



            10  here.



            11      Q.   Okay.  And so as CFO at UCF, what were your job



            12  duties or responsibilities?



            13      A.   My job duties and responsibilities were to some



            14  extent intertwined with my role as vice president for



            15  administration and finance.



            16           An easy way maybe to explain what my role was



            17  is to say it this way.  The mission of the university is



            18  teaching, research, and service.  In my division,



            19  administration and finance which has about a thousand



            20  people on the staff, our role was to provide the best



            21  environment that we could for those teaching, research



            22  and -- teaching, research, and service functions to



            23  function as well as they could with the resources that



            24  we had available to us to create that environment.



            25      Q.   Okay.  When you say there was about a thousand
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             1  people in that division, did you supervise all those



             2  people?



             3      A.   It was a hierarchical arrangement.  I had about



             4  eight direct reports, and they had their direct reports



             5  and so on down the line.



             6      Q.   Okay.



             7      A.   So my role was to provide a leadership level at



             8  about the 30,000-foot level for all the efforts of those



             9  performing those services.



            10      Q.   I understand.  Okay.  And under which



            11  presidents have you worked at UCF?



            12      A.   Dr. Hitt until Dr. Whittaker took over last



            13  July.



            14      Q.   Okay.  Can you describe the relationship that



            15  you had with President Hitt?  Did you guys work closely



            16  together?  Did you have good lines of communication?



            17      A.   Yes.  We worked very closely together.  We had



            18  good lines of communication.  He was, I think, perfect



            19  for the role as president.



            20      Q.   I would assume, and correct me if I'm wrong,



            21  that you probably had a lot of interaction with him and



            22  it wasn't just limited to noticed meetings.  Is that



            23  fair to say?



            24      A.   That's fair to say.



            25      Q.   And then can you give me an idea of what sort
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             1  of relationship you had with Dale Whittaker when he came



             2  in as provost?  Did you guys start working together



             3  immediately?



             4      A.   Yes, we did.



             5      Q.   Okay.  And were you aware of the experience



             6  that he came to UCF with?



             7      A.   Based on what I had heard and seen from the



             8  search process that brought him here, I knew he was at



             9  Purdue.  He had worked as a dean and some other



            10  capacities at that university.



            11           MR. GREENE:  Did you finish your answer about



            12      your relationship with Dr. Whittaker?  It seems like



            13      you had a pregnant pause there.  I wasn't sure.  If



            14      you did, that's fine.



            15           THE WITNESS:  I think whenever you have a new



            16      relationship with -- with a president or anybody



            17      that you are reporting to, it takes a little time to



            18      start to learn how -- what they want, how they work,



            19      what their expectations are of me in this particular



            20      case.  And so I was still going through that process



            21      of trying to work through that with Dr. Whittaker.



            22  BY MS. MITZ:



            23      Q.   Oh, yeah, I get that.  I totally understand



            24  that, and we'll talk about that relationship in depth in



            25  a little bit.
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             1           So can you describe in general the relationship



             2  that you had with the trustees?



             3           And what I'm looking for is like did you just



             4  talk to them in meetings?  Did you spend some time with



             5  them preparing them for meetings?  Was there like kind



             6  of an open door policy in that if they had questions



             7  about things that were appearing on the agenda, they



             8  could call you?  I mean, kind of talk about those



             9  things.



            10      A.   Sure.  And as you know, the boards change over



            11  time.  Someone's tenure ends, new board members come in.



            12  They all have their own personalities, their own



            13  interests, their own backgrounds, and some board members



            14  have much more interest in knowing how things operate.



            15  Some are maybe less interested.



            16           But my door was certainly always open to them,



            17  and I encouraged them if they ever had questions or



            18  anything that they wanted to know about items that would



            19  be coming before them in board meetings, that I was



            20  always open to talk with them about it and try to



            21  explain it to them.



            22           When a new board member would be coming in, I



            23  made a point of offering them an opportunity for me and



            24  usually one of our finance folks, like Tracy Clark or



            25  before her Vanessa Fortier, for us to have a one-on-one
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             1  meeting with them, just for us to review how budgeting



             2  worked in a university setting, which often was



             3  different from the accounting and reporting that they



             4  would do in the private sector.  And I thought those



             5  were fruitful and really helped them with their



             6  understandings of how things went.



             7           Also, prior to committee meetings that I was



             8  responsible for, like finance and facilities, I'd



             9  arrange a call or a personal meeting with the chair to



            10  review the agenda items to see what, if any, questions



            11  they might have about the agenda items so that we could



            12  better prepare them for the meeting that was coming up,



            13  and I found those useful.



            14      Q.   Okay.  So did that also include Chair Marchena?



            15      A.   When he was chair of the finance and facilities



            16  committee, the answer is yes.  When he rotated off and



            17  became board chair, the interaction was more between he



            18  and the president.



            19           But I was certainly available to answer any



            20  questions that he might have, and if he wanted to meet



            21  with me, that would be fine.



            22           And we had a -- I had a relationship with



            23  Dr. Hitt such that he had no qualms about me talking



            24  with board members off line without him being there or



            25  anything.  You know, some organizations, there are
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             1  prohibitions against a staff member talking to a board



             2  member outside of a formal meeting.  We didn't have



             3  that.



             4      Q.   Okay.  So let me go back to something you said



             5  about a minute ago which was the orientation or the



             6  training that you provided to new chairs of the finance



             7  and facility committee.



             8      A.   It was -- I'm sorry.  Let me interrupt for a



             9  second.



            10           That orientation was to any board member, all



            11  board members, not just the chairs.



            12      Q.   Good.  Thank you for that.



            13           Do you recall specifically who you did that



            14  with, say, since 2013?



            15      A.   I can't answer that specifically.  The only one



            16  that comes to mind that I did not do it with was Danny



            17  Gaekwad, who was a new member, and we just couldn't seem



            18  to meet his calendar requirements to have that



            19  orientation.  But I believe we had that with all of the



            20  others.



            21           There may have been an exception that I am not



            22  recalling, but I don't think so other than Mr. Gaekwad.



            23           MR. GREENE:  Can you spell Gaekwad for the



            24      court reporter?



            25           THE WITNESS:  Probably not.
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             1           THE REPORTER:  I can find it.



             2           THE WITNESS:  I'll give it a shot.  It's



             3      G-A-E-C-K-W-A-D [sic], I believe.



             4           MS. MITZ:  That sounds right.  Okay.



             5  BY MS. MITZ:



             6      Q.   So in those orientation training moments, did



             7  you guys talk about the different kinds of funding



             8  sources, including E&G?



             9      A.   That was the primary purpose for it, because



            10  we, in higher education, use terms that aren't used in



            11  the business world, things like education in general or



            12  auxiliaries or direct support organizations.  The



            13  different auxiliaries sometimes are unfamiliar to them.



            14           And we would give them an orientation as to the



            15  size of the budget, the general way that it was divided



            16  up among the various components of the university, and



            17  how the state played into it with general fund



            18  appropriations, the tuition from the students, and then



            19  all of the revenue-generating opportunities on a campus



            20  that bring in revenue as well, like the housing



            21  operations, the book stores, food service, those sorts



            22  of things.



            23      Q.   Okay.  Do you recall whether in the orientation



            24  there would have been a discussion about the different



            25  ways that a source of funds could be referred to?  And
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             1  the example that comes to mind is how some people think



             2  carryforward is E&G.  Would you have discussions that



             3  specific?



             4      A.   We may have.  I don't recall that, but we may



             5  have very well done that because those meetings would



             6  last an hour or more and it was free-flowing, and



             7  sometimes I would be talking, sometimes Tracy Clark or



             8  Vanessa Fortier would be talking with them.



             9      Q.   Okay.  So as a result of having done this, has



            10  it surprised you to hear that some of the trustees have



            11  come out and said that they didn't know that



            12  carryforward could be E&G?



            13      A.   Yes.



            14      Q.   Okay.



            15      A.   It does.



            16      Q.   All right.  Now, in your position, did you work



            17  particularly close with any specific department?  I



            18  would imagine maybe facilities.



            19      A.   I worked with all of them and it depended on --



            20  it depended on what was going on in their world at the



            21  time, whether they needed my input or advice or if it



            22  was something that was abnormal, something unusual.



            23  Often it would be issues with personnel, problems



            24  relating to HR type issues, things likes that.  It could



            25  be budgeting issues.  It could be anything.  It was all
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             1  over the park.  No one day was the same.



             2      Q.   Okay.  Did you have occasion to work closely



             3  with any of the attorneys in the general counsel's



             4  office?



             5      A.   The three that I worked with the most would



             6  have been Scott Cole, Youndy Cook, and Jordan Clark, and



             7  it depended on the issue.



             8      Q.   Were they, like each attorney, assigned to a



             9  specific subject area?



            10      A.   Scott Cole would have been more of the



            11  generalist.  Youndy Cook would have been more involved



            12  in maybe litigation-type matters or personnel issues



            13  that were contentious.  And Jordan Clark was more



            14  oriented towards legal activities that involved the



            15  athletic association.



            16      Q.   Okay.  I would like to take a step back in time



            17  and ask you about a conversation that I believe you had



            18  with Scott Cole approximately 10 years ago, maybe even



            19  11 years ago.



            20           MR. GREENE:  Woo.



            21  BY MS. MITZ:



            22      Q.   Do you recall having a discussion with him



            23  about the fact that funds were being either transferred



            24  or loaned to the athletic association and telling Scott



            25  that that -- that idea of transferring or loaning those
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             1  funds may lead to an audit hit or comment?



             2      A.   No.  What I do remember -- what I do remember



             3  is that, and I don't remember the timeframe, I'll be



             4  clear on that.  Probably ten years ago, I'll use that as



             5  a very round number.



             6      Q.   Okay.



             7      A.   After one of the board meetings, and that, I



             8  believe, was when the old board of regents was in place,



             9  not the board of governors.  A question came up in a



            10  board meeting, not to me, but -- in fact, I was not even



            11  in the room, about could we help out the athletic



            12  department in some way to help them grow the program and



            13  move ahead?



            14           So the president asked me if we could loan them



            15  a million dollars.



            16           I double checked that with our then controller,



            17  Linda Bonta, and we agreed there was no prohibition



            18  against doing that, and so we did.  And over the years



            19  we added to that.



            20           And then a few years later, the state auditors



            21  had a problem with that that they expressed, and so we



            22  stopped doing that.  And subsequent to that, the



            23  athletic department has been making annual payments back



            24  to repay those loans.



            25      Q.   Okay.  I have -- actually, Don has a copy of
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             1  what I think might be the auditor general report that



             2  you just referred to.  So if you could just flip to --



             3           MR. RUBOTTOM:  Document 1.



             4  BY MS. MITZ:



             5      Q.   It should be page seven of the audit.  It will



             6  be the first document in your packet.  If you can kind



             7  of glance through that and see whether that is sounding



             8  like the situation you just described?



             9      A.   The -- it looks -- it looks -- I'm just



            10  generally looking at it, and it looks like it's



            11  appropriate except for the part where it says that only



            12  two of the loans have been approved by the university



            13  president and none of the loans were approved by the



            14  board of trustees.



            15           I never was involved in loans to the athletic



            16  department that the university president was not aware



            17  of.



            18      Q.   Okay.



            19      A.   And so from there, I wouldn't have been



            20  involved with wanting to bring it up or even needing to



            21  bring it up with the board of trustees.  That would have



            22  been something between the president and the director of



            23  the athletic association in some of their conversations



            24  and meetings.



            25           So I didn't unilaterally make a loan without





                                                                      18







             1  having the president know that that's what we were



             2  doing.



             3      Q.   Gotcha, okay.  Do you -- do you have any



             4  recollection of Scott Cole being involved in this?



             5      A.   No.



             6      Q.   Okay.  Do you have any recollection of Scott



             7  Cole ever mentioning to you that something he was



             8  intending to do may end up in an audit comment or an



             9  audit ding?



            10      A.   I'm sorry.  Say that again.



            11      Q.   Sure.  Do you have any recollection of Scott



            12  Cole saying to you that an action he intended to take



            13  may result in an audit comment or an audit ding?



            14      A.   An action Scott was taking would result in an



            15  audit comment?



            16      Q.   Yes.



            17      A.   Not offhand.



            18      Q.   Okay.



            19      A.   Wait.  Let me think for a minute.



            20           Well, no.  This was not a comment about an



            21  action to be taken.  It was just a conversation about



            22  the -- the problem that was statewide with all the



            23  universities having to do with faculty reporting hours,



            24  and it was an issue that no one had a good way to really



            25  do that accurately.





                                                                      19







             1           And we knew that we would continue to get audit



             2  comments about that, and it was one of those problems



             3  nobody had a real answer to across the system.  Those



             4  were the kind of conversations I might have had with



             5  Scott about audit issues.



             6      Q.   Okay.  Was Scott Cole on the facility budget



             7  committee?



             8           MR. RUBOTTOM:  Hey, Carine, can I just go back



             9      and go through a few of the details on that?



            10           MS. MITZ:  Sure.



            11           MR. RUBOTTOM:  Because we are trying to figure



            12      out what that working relationship was like.



            13           We don't know anything more about the loan than



            14      what we read in the audit reports.  I think it was



            15      referred to again two years later, but they



            16      mentioned there were promissory notes.  Were those



            17      promissory notes executed each time that monies were



            18      -- were loaned --



            19           THE WITNESS:  Yes.



            20           MR. RUBOTTOM:  -- to the DSO or were any of



            21      those executed later?



            22           THE WITNESS:  I can't define later.  It would



            23      have been -- it would have been a reasonable amount



            24      of time.



            25           MR. RUBOTTOM:  You wouldn't have just put a
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             1      loan on the books?



             2           THE WITNESS:  No.



             3           MR. RUBOTTOM:  You would have --



             4           THE WITNESS:  No.



             5           MR. RUBOTTOM:  You would have evidenced those



             6      loans?



             7           THE WITNESS:  Absolutely.  Those loans were



             8      evidenced in some sort of a document that would have



             9      been handled through finance and accounting, yes.



            10           MR. RUBOTTOM:  Thank you.



            11           THE WITNESS:  Yes.



            12           MR. RUBOTTOM:  And I'm not very good at this,



            13      so that's why I'm talking over you, so I'm sorry.



            14           Would the general counsel's office have



            15      participated in or reviewed the promissory notes



            16      before they were executed?



            17           THE WITNESS:  I wouldn't have been involved in



            18      that transaction, so I don't know.  It could have,



            19      but I know there was a good working relationship



            20      between finance and accounting and the general



            21      counsel's office.  So there very well may have been



            22      conversations about the documents and how they were



            23      worded, but I wasn't involved in it.



            24           MR. RUBOTTOM:  One thing that I find



            25      interesting is that on that 2008 audit, there's
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             1      extensive discussions about the general counsel's



             2      opinion about the validity of those loans.



             3           So the university was, in response to the



             4      audit, appeared to be disputing the auditor's



             5      conclusions, and we understand that happens in



             6      audits.



             7           THE WITNESS:  Right, right, right.



             8           MR. RUBOTTOM:  I'm trying to figure out if you



             9      have any recollection if the general counsel's



            10      office got involved before the exit interview or if



            11      that would have been interaction after the exit



            12      interview?



            13           THE WITNESS:  I don't recall that.  I don't.



            14           MR. RUBOTTOM:  Do you recall any audit comment



            15      over the last ten years where you brought -- where



            16      the finance department brought or any department



            17      brought the general counsel in before the exit



            18      interview to help understand the validity of the



            19      auditor's concerns or anything like that?



            20           THE WITNESS:  Depending on the issue, I know we



            21      would have talked to the general counsel about



            22      various things.  But I can't specifically -- if



            23      you're asking -- if you're asking me was there a



            24      working relationship between F&A and the general



            25      counsel's office, the answer is yes.
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             1           MR. RUBOTTOM:  Right.



             2           THE WITNESS:  I can't really relate to you all



             3      the specifics of the conversations they might have



             4      had because there could have been telephone calls,



             5      there could have been meetings.  They could have



             6      been brought up in other meetings.  But there was a



             7      working relationship between those two departments.



             8           MR. RUBOTTOM:  Who would, in the process of



             9      dealing with the auditor -- I mean, we've got access



            10      to a bunch of e-mails from last spring where these,



            11      the Colbourn Hall issues were being discussed.



            12           Who would ordinarily, in your department,



            13      engage general counsel in analysis at that stage of



            14      an audit?



            15           THE WITNESS:  It would have been somebody,



            16      probably, that reported directly to me.  If it was a



            17      financial issue, it would have been Tracy Clark,



            18      more than likely.  It could have been Misty -- not



            19      Misty, but Christy Tant, more likely Tracy.  If it



            20      was a building issue, it would more than likely have



            21      been Lee Kernek, and she would have talked to Scott



            22      primarily, possibly Jordan Clark.



            23           If it was a police matter that police reported



            24      to me, they would have more than likely worked with



            25      Youndy Cook.  She got involved in a lot of the
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             1      police issues.



             2           So there was that working relationship between



             3      my direct reports and general counsel on a regular



             4      basis depending on the issue involved and who was



             5      the knowledge expert.



             6           MR. RUBOTTOM:  This spring when the auditor was



             7      asking questions about Trevor Colbourn Hall and the



             8      funding source, is it -- who do you think was point



             9      on that, on that issue?



            10           THE WITNESS:  I believe there were two people



            11      that were point, and it would have been Tracy and



            12      Christy; Tracy Clark and Christy Tant.



            13           MR. RUBOTTOM:  And why would that not be Lee,



            14      because it's funding rather than a --



            15           THE WITNESS:  Exactly.  It's a funding issue



            16      more so than a construction issue.  Lee may have



            17      been in the conversation, but not as the point



            18      person.



            19           MR. RUBOTTOM:  Okay, okay.  Did they consult



            20      with you during that process?  When did you get



            21      brought into the loop on that?



            22           THE WITNESS:  They kept me informed of what the



            23      conversations were at kind of a 30-foot --



            24      30,000-foot level.  I didn't get into the details of



            25      every conversation, but they would let me know we're
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             1      having this conversation, they're asking questions



             2      about this kind of thing, and these are the



             3      responses that were given.  And it was for my



             4      information.



             5           MR. RUBOTTOM:  Right.  Did you at any point



             6      before the exit interview bring the issue up to



             7      either Dr. Hitt, because it was going on during his



             8      last couple of months, or Dr. Whittaker after he



             9      succeeded the presidency?



            10           THE WITNESS:  I feel confident -- I can't say



            11      for sure, but I feel confident that Tracy Clark and



            12      Christy would have been talking to the provost about



            13      it because Tracy Clark reported -- she had a dual



            14      reporting relationship.  She reported to the provost



            15      as well as reporting to me.  And those -- in the



            16      last year or so, she actually had more regular



            17      meetings with the provost than she did with me.



            18           So it would strike me as odd if that



            19      information wasn't conveyed to the provost.



            20           MR. RUBOTTOM:  Okay, Carine.



            21  BY MS. MITZ:



            22      Q.   So was Scott Cole on the facilities budget



            23  committee?



            24      A.   I don't know if he was an official member, but



            25  I know that he or one of the other auditors would sit in
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             1  on those meetings when we were having the discussions.



             2  There's a record somewhere of who the official members



             3  were, and there may have been minutes as to who was



             4  there.



             5      Q.   Okay.  Do you recall whether he was also on the



             6  university budget committee?



             7      A.   Again, officially, I am not sure, but I know I



             8  distinctly remember him sitting in on all the meetings,



             9  so he was there.



            10      Q.   Okay.  So with that recollection that he was



            11  present at the meetings, would it be fair to say he



            12  would have heard discussion about the use of E&G for



            13  capital projects?



            14      A.   Absolutely.



            15      Q.   Okay.  And do you recall him ever questioning



            16  it or objecting to it?



            17      A.   No.



            18      Q.   And do you think he would have heard those



            19  discussions on more than one occasion?



            20      A.   Absolutely, yes.



            21      Q.   Okay.  Now, to your knowledge, do you know if



            22  documents that were prepared for the board of trustees,



            23  such as the five-year capital improvement plan and the



            24  annual capital outlay budget, do you know whether those



            25  documents passed through Scott Cole's hands before they
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             1  made it to the board of trustees?



             2      A.   Scott Cole got advance copies of all of the



             3  materials going to the board meetings, both the full



             4  board or the committee meetings in advance of those



             5  meetings, as did our internal audit -- auditor.  And if



             6  I'm not mistaken, all those materials were forwarded to



             7  the board of governors as well.



             8           And I know in recent times when we went from



             9  paper to electric copies of all the materials, the board



            10  of governors had access to all the materials, including



            11  the attachments that would be present in a board



            12  meeting.  So everybody had everything in advance that we



            13  were giving to the board for their review and comment,



            14  if any.



            15      Q.   And would that everybody include Whittaker's



            16  chief of staff?



            17      A.   I don't know how the distribution was in the



            18  provost's office, but it was certainly available.  It



            19  was nothing that would have been kept from them in any



            20  way.  It was readily available.



            21           So how the distribution went in the provost's



            22  office, I couldn't say.



            23      Q.   Okay.



            24      A.   But there was -- it was not controlled by the



            25  provost in that it was readily available to anybody that





                                                                      27







             1  wanted it.  I'm just thinking of the official



             2  distribution list.



             3      Q.   Okay.  All right.  So what I would like to



             4  discuss now is the discussion or discussions that you



             5  had with President Hitt regarding the use of E&G funds



             6  for what was initially the Colbourn Hall renovation, and



             7  then what turned into the Trevor Colbourn Hall



             8  construction.



             9           I understand that you had a conversation with



            10  him at one point, and so I'd like you to give me as much



            11  detail as you can.  If you recall the date, who else



            12  might have been present, and what was said, I would



            13  greatly appreciate that.



            14      A.   Well, as we established earlier, I had a



            15  relationship with Dr. Hitt where I could drop in.  We



            16  talked about things in formal meetings, but also just



            17  outside of formal meetings.



            18           And this project started off as what was going



            19  to be -- well, first of all, that project started with



            20  increasingly mounting complaints about the health



            21  issues, the air quality and all that in the old Colbourn



            22  Hall.  And so we initiated a formal request to the



            23  legislature for -- through the board for PECO money for



            24  renovation.



            25           And so I know we talked about it, the board
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             1  talked about it.  There was a lot of discussion about



             2  it.  As time went on with that project and we got our



             3  professionals involved, the architects, the engineers --



             4  you've probably read some of the documents.  That



             5  project slowly morphed from a small -- smaller



             6  renovation into a bigger renovation, and the more we



             7  learned about that building, the worse we realized it



             8  was.



             9           There was a period where we were going to build



            10  a new building that just replicated the size of the old



            11  Colbourn Hall, and once that was finished, move



            12  everybody into it.  That turned out -- I'll get to this



            13  in a minute, but through those discussions until it



            14  finally got to the point of being the full-blown Trevor



            15  Colbourn Hall, at that point where the provost was



            16  really deeply involved in that one.  And we added about



            17  10 million because of the increased scope to the



            18  building to accommodate all the new faculty hires and so



            19  forth.



            20           The president and I had off and on



            21  conversations about that through that process.



            22           When -- and remember, our role in that



            23  process -- when I say "our," I mean administration and



            24  finance and some of the budget committees, our job was



            25  to make recommendations to the provost and the





                                                                      29







             1  president, and the decisions as to what to do fell to



             2  those two, and then if it required board action, it went



             3  there.



             4           So I remember being in a meeting.  I couldn't



             5  give you the exact date, but I remember being in a



             6  meeting with Dr. Hitt when it was getting to be a bigger



             7  project, up to that $38 million, and we were using



             8  carryforward money for it.  I did not know that there



             9  was a specific legal prohibition against that, and I



            10  want to make that emphatic, that statement.



            11           I really did not know there was a prohibition



            12  against it, but I knew it was something that had not



            13  been -- it was not a conventional way of paying for a



            14  building.  In the past, before the PECO money dried up,



            15  we would make requests, we would get PECO money



            16  allocated by the legislature, and we would take care of



            17  things.  If it was a revenue-generating building, we



            18  would issue a bond and take care of it that way.



            19           But with the building deteriorating, life



            20  safety becoming a real issue, and we looked at the other



            21  sources, other avenues, and carryforward, the leftover



            22  money from the prior years seemed to be something we



            23  could use to get the people out of harm's way.



            24           So that was my recommendation.  I told him



            25  because of -- I don't recall exactly my words, but I
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             1  said because of the size, 38 million, and it was not



             2  done in a conventional way, that the auditors would



             3  certainly flag that for review and have some comment



             4  about it.



             5           So I said we will probably get an audit -- I



             6  think I used the phrase, "audit hit," for the way we



             7  handled this, but I felt that I could explain it because



             8  of the emergency nature of what we were doing, and we'll



             9  work out some kind of solution with the auditors.



            10           I didn't think it would be anything near what



            11  has turned out to be a concern for everybody now.  And I



            12  think that's partly because I didn't know that it was --



            13  I was going to be charged with doing something, quote,



            14  illegal.



            15           Also, at that time, I didn't know -- and nobody



            16  seems to pay any attention to this, but there's also a



            17  state statute out there -- the calamity statute, I'll



            18  refer to it as -- that says under calamitous situation,



            19  E&G money is appropriate to use for a building, but I



            20  didn't know that, either.



            21      Q.   Okay.



            22      A.   Neither one of those things.  I just thought



            23  that because it was 38 million, unconventional in the



            24  way we were doing it, the auditors would surely have



            25  something to say about it.  And they did.
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             1      Q.   Okay.  President Whittaker has come out and has



             2  admitted to being in a meeting, just like the one you've



             3  described where that statement was made.  Do you recall



             4  if the meeting that you are discussing right now is that



             5  one or whether you --



             6      A.   No.



             7      Q.   -- guys would have discussed this again with



             8  Whittaker in the room?



             9      A.   I don't recall that.  What my memory is, is



            10  that was I focused on Dr. Hitt, and Lee Kernek was with



            11  me, and there was somebody else in the room, but I



            12  wasn't focused on that or them.  So I would have to rely



            13  on others to say who else was in the room at the time.



            14      Q.   Do you recall whether you had that discussion



            15  with Dr. Hitt on more than one occasion?



            16      A.   I don't recall having a conversation with him



            17  necessarily directly about the -- about the potential



            18  for an audit comment.  But I mentioned it so many times



            19  to -- I bet I talked about the fact that that was going



            20  to happen to over a hundred or more people in the course



            21  of that event.



            22           It was just a way of preparing them for -- the



            23  way it would come up in a meeting is we'd talk about



            24  Trevor Colbourn Hall, the lack of funding from the state



            25  to do anything about it, the fact that Lee had -- Lee
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             1  Kernek had tried to go through the board of governors to



             2  get some assistance with that project, and she was told



             3  there was no money.  And essentially, the way she



             4  expressed it to me, they said you're on your own.



             5           And so I think another report that I got from



             6  -- from some of the folks that work for me was that



             7  through some of the legislative staff, they had said



             8  basically the same thing.  You know, you're on your own



             9  on this one.  You're not --



            10      Q.   Okay.



            11      A.   You're not getting any relief from the state.



            12           So when I would bring that up with people and



            13  say because we're doing it in this way, which is



            14  unconventional, we'll probably get an audit comment for



            15  it, but considering the emergency that we were facing



            16  with students, faculty, and staff in a building that was



            17  going to harm them, all that I talked to agreed with me,



            18  we really had no other choice.  We were truly between a



            19  rock and a hard place as far as what to do.



            20           And my recommendation was certainly to take



            21  care of the people and worry about how to respond to an



            22  audit comment later, which I did not think would be that



            23  difficult to do.



            24           As it turns out, in hindsight, it turns out to



            25  be a very difficult thing to respond to, but at that
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             1  time I did not think it would be because of the



             2  situation we were faced with.



             3      Q.   Okay.  When you just said that most or



             4  everybody that you talked to about this understood and



             5  agreed that this was the route you had to take, would



             6  that include Provost Whittaker?



             7      A.   He was present in some of those conversations



             8  I'm sure, because some of the times I did it were at --



             9  I was asked periodically to appear before different



            10  groups, maybe a meeting of faculty, a dean's meeting or



            11  different ones that the provost would be -- sometimes



            12  he'd be present, sometimes not.  And that would come up



            13  in some of those meetings.



            14           I know when I did orientations with student



            15  groups for the ones -- the students that were doing



            16  tours at campus and were explaining what the visitors



            17  were going to see, and we'd hit on the new construction



            18  that was going on, I would describe it there and often



            19  say that this is something that's unconventional, we'll



            20  probably take some audit criticism for it, but



            21  considering the safety involved, I think it's something



            22  that we should go forward with.  And I really believe



            23  that was the right thing to do.



            24           So I talked to a lot of people about it.  I



            25  brought it up in a board meeting one time after we were





                                                                      34







             1  talking about --



             2      Q.   Okay.



             3      A.   We were talking about capital projects, and I



             4  made the comment after Trevor Colbourn Hall came up that



             5  I thought we would get an audit comment as a result of



             6  that.  And I got no -- nobody on the board said



             7  anything, and the provost was there.



             8      Q.   Do you recall what board meeting that occurred



             9  at?



            10      A.   No, I don't.  I'm sorry.  It was not something



            11  that I was thinking about recording until the questions



            12  started coming up now.



            13           But I distinctly remember doing it, and being a



            14  little bit surprised there was no comment or anything.



            15  It just went on.



            16           And Scott Cole was there, too, at that meeting.



            17  It was a regular meeting so everybody was there that



            18  normally is, which would include either Scott or



            19  somebody on the general counsel's group and the board



            20  members.



            21           MR. RUBOTTOM:  Carine, let me ask a couple.



            22           Was that the full board or the finance and



            23      facilities committee?



            24           THE WITNESS:  As I recall, it would have been



            25      the finance and facilities meeting.
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             1           MR. GREENE:  Try to let him finish his question



             2      and try not to talk over him.



             3           THE WITNESS:  Okay.



             4           MR. GREENE:  You're doing pretty good.



             5           MR. RUBOTTOM:  You talked earlier about when



             6      the issue of the loan came up, of talking to the



             7      controller about that.



             8           We've heard discussions about Lee and others



             9      around the state, who when they have a concern about



            10      the size of a capital project that they are doing



            11      with E&G, that they go to Chris Kinsley for counsel



            12      on that.



            13           THE WITNESS:  Yeah.



            14           MR. RUBOTTOM:  One of our questions that keeps



            15      arising is where we get our expertise when we lack



            16      it.  And I'm curious why you wouldn't go to audit



            17      for a question about -- internal audit for a



            18      question about a loan, the legitimacy of a lending



            19      practice or go to general counsel about the -- why



            20      you would go to the controller.



            21           Would you expect the controller to have a solid



            22      working knowledge of all those -- all the legal



            23      requirements about things like lending money?



            24           THE WITNESS:  That's an interesting question,



            25      but let me -- I'll have to answer it in the sense
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             1      that at any particular point in time, you have staff



             2      that have strengths and some that have weaknesses.



             3           At that particular time, Linda Bonta had been



             4      around for decades and was probably the most



             5      knowledgeable person that I could go to, to answer a



             6      question about the efficacy, if that's the right



             7      word.



             8           MR. RUBOTTOM:  Propriety?



             9           THE WITNESS:  Propriety of a loan like that.



            10      She was -- and also, she was probably the most



            11      conservative financial person on the campus at the



            12      time.



            13           MR. RUBOTTOM:  Can you spell her last name for



            14      the reporter?



            15           THE WITNESS:  B-O-N-T-A.



            16           MR. GREENE:  V as in victor?



            17           THE WITNESS:  Linda Bonta, B, bravo.



            18           MR. RUBOTTOM:  I understand that.



            19           Let's talk about facilities issues.  And the



            20      reason I ask is, it's my understanding that in



            21      recent years, if a university came to Chris Kinsley



            22      and said we've got a renovation of $5 million, that



            23      his response would be you can't go over two.



            24           And what I'm trying to figure out is, my



            25      understanding of this, the Colbourn Hall
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             1      renovation -- forget the new building.



             2           THE WITNESS:  Okay.



             3           MR. RUBOTTOM:  The Colbourn Hall renovation



             4      started, from my recollection, at five to seven.  I



             5      believe sometime in 2013, you all committed about



             6      $8 million.  We've seen an allocation document



             7      signed by Provost Waldrop and Dr. Hitt in August



             8      of 2013 that memorialized that commitment as an



             9      $8 million E&G carryforward to a renovation project.



            10      And at that time, that's the only project that was



            11      on the books.



            12           Did you have audit hit concerns about that size



            13      of a renovation project?



            14           THE WITNESS:  No, no.  At that particular time,



            15      we all thought that renovation projects were okay



            16      for E&G carryforward dollars.  That was just what we



            17      all thought.  We all believed that, and therefore



            18      nobody questioned it because we all believed that



            19      was okay.



            20           MR. RUBOTTOM:  Did you draw a line if a



            21      renovation like involved an expansion of a building



            22      or did -- yeah, let's just say expansion.  Did you



            23      draw a line there in your understanding at that



            24      time?



            25           THE WITNESS:  I didn't; others may have, but I
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             1      didn't.



             2           MR. RUBOTTOM:  Do you have -- I've been



             3      learning a lot of accounting terms --



             4           THE WITNESS:  Okay.



             5           MR. RUBOTTOM:  -- that I never wanted to learn.



             6           Chris Kinsley talks about capital renewal.



             7           THE WITNESS:  It's confusing.



             8           MR. RUBOTTOM:  There's discussions of deferred



             9      maintenance.  I think I understand what maintenance



            10      is.  I think I understand what deferred maintenance



            11      is.



            12           I'm curious what you -- what your understanding



            13      of fixed capital outlay is in the state university



            14      system.



            15           THE WITNESS:  Capital outlay refers to a



            16      physical asset.  Fixed means it's exactly that, it's



            17      fixed in place.  It's not things that are added to



            18      the building afterwards, like furniture, fixtures,



            19      equipment, all that sort of thing.  So it would be



            20      the fixed, nothing added into it later.  It's a



            21      capital asset, if that makes sense.  It does to me.



            22           MR. RUBOTTOM:  It does.



            23           Who in finance administration would have been



            24      the most expert on that definition for purposes of



            25      working with state funds and working -- putting
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             1      together PECO list, all those things?



             2           THE WITNESS:  Well, there's two questions sort



             3      of embedded in that one.



             4           The expertise was in the people at the top of



             5      that organization.  It would have also been in Lee



             6      Kernek's area.  But when it comes to the second part



             7      of that question having to do with the forms that we



             8      fill out and send into the state, those were forms



             9      that the way they were to be filled out was dictated



            10      to us because there was a desire at the state level



            11      to be able to compare universities -- then 11



            12      universities, later 12, but to compare all



            13      universities in how they were using their money.



            14           And so there were -- I know there were a number



            15      of questions from our folks about how to fill out



            16      some of these forms, what expenditures to put in



            17      what columns.  And I know that all of them felt and



            18      believed that they were filling them out



            19      appropriately as the instructions dictated.



            20           And I also was told by them that they did make



            21      some calls to the board of governors about some of



            22      their issues to make sure they were putting them in



            23      the correct columns.



            24           So there was no intentional misleading of



            25      anybody, if that's where this is going, on those
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             1      forms that were filled out, because they were



             2      filling them out the way they were told to fill them



             3      out.  And upon questioning, they still believed they



             4      were doing them the way it was supposed to be done.



             5           MR. RUBOTTOM:  Okay.  Thank you.  Carine?



             6  BY MS. MITZ:



             7      Q.   Okay.  When Provost Whittaker assumed the



             8  presidency late last year or last summer, did you have



             9  any like kind of briefing with him or any meeting to



            10  kind of get on the same page or develop a game plan or



            11  anything?



            12      A.   Not really.  We had meetings, but I didn't -- I



            13  was not -- I didn't -- I don't feel that I was really



            14  developing any deep rapport there, if that's fair to



            15  say.



            16      Q.   Okay.  Sure.



            17           MR. GREENE:  It's fair if it's true.



            18  BY MS. MITZ:



            19      Q.   Can you describe the status of the relationship



            20  prior to the president asking you to resign?



            21      A.   I think it was a surface relationship.  I don't



            22  think he really understood the way that a university



            23  operated outside of some of the academic areas.



            24           I mean, he understood them.  Let me make a



            25  distinction there.  He understood those operations, but
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             1  I don't think he was really that interested in them.



             2      Q.   Okay.



             3      A.   And that was worrisome for me because



             4  everything -- to make an organization function properly,



             5  everything has to be balanced within that organization.



             6           An example would be if you are going to add a



             7  hundred new faculty, you need to add support staff to



             8  serve those faculty, and you're going to have more space



             9  being utilized.  You're going to need more people to



            10  take care of the space.  There's just a whole series of



            11  things that need to happen.



            12           An example might be if you -- if you took a



            13  stock car, pick any car, and you decided you were going



            14  to add a bigger engine to it, that would be great.



            15  You'll get more power.  But if you don't also beef up



            16  the brakes and the braking system, the tires that are



            17  going to be put under stress for all the -- the bigger



            18  engine, that sort of thing, you're going to have a mess



            19  on your hands.



            20           And I've had a little sense of that, that we



            21  can add more faculty and do some of those kinds of



            22  things, but I don't know that there was a real



            23  understanding of the implications down through the



            24  ranks.  So I think that was a little bit of my



            25  uneasiness.
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             1      Q.   Okay.  So when the news came out that the audit



             2  finding was made or going to be made and people started



             3  realizing that this was going to be an issue, I



             4  understand that the president talked to you about taking



             5  your resignation, and initially you were going to be



             6  working through the end of the year?



             7      A.   Yes.



             8      Q.   At that time, did he convey any disappointment



             9  in you or your decision to use E&G?



            10      A.   What he said was that he thought that I did the



            11  right thing; I chose the wrong method to do it.  And



            12  he --



            13      Q.   Did he seem upset with you?  Understanding?



            14      A.   No, no.



            15      Q.   Sympathetic?



            16      A.   No, not at all.  He -- in retrospect, looking



            17  back -- of course, I was thinking about this since then.



            18  What he implied or said was that you did the right



            19  thing, you chose the wrong method.  You are going to



            20  take some heat for this over the next few months, and



            21  then we'll get past this.



            22           And thinking back on it, I think he clearly



            23  meant you will take some heat, not we, and I should have



            24  read something, figured something was going on there.



            25  We'll have -- you can offer your resignation, retire.
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             1           And I said how about December 31st?



             2           And he said sure, that's fine, and we'll have a



             3  party in the meantime and all that.



             4           I said that would be a little hypocritical.  I



             5  don't think that's appropriate.



             6           And then I wrote a letter of resignation, as he



             7  requested, citing retirement and so forth.  And that's



             8  the way that was until the audit -- let's see -- until



             9  -- I'm trying to keep my sequence of events straight in



            10  my head here.



            11           When I think it really started to go downhill



            12  for me was when the chancellor called a conference call



            13  with the president and several other people, including



            14  me, to talk about the audit and his concern about it.



            15  He started the conversation with asking if Bill Merck



            16  was present, and I said, yes, I am.



            17           And then he -- the chancellor really was --



            18  sounded angry and was asking me about, didn't I know



            19  that that was wrong, and what did I know, and blah, blah



            20  blah.  And then he wanted to know -- just scratch the



            21  blah, blah, blah.



            22           MR. GREENE:  She's not going to scratch



            23      anything.  Everything you said is on the record, so



            24      answer the question.



            25           THE WITNESS:  Okay.  So when -- when he was
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             1      really drilling down on me about that, and Vikki



             2      Shirley joined in, too, about, well, you couldn't



             3      have done -- been involved in this stuff alone.



             4      There must have been other people involved.



             5           And it was my feeling at that point, my sense



             6      was that there was no way I was going to start



             7      taking innocent people that work for me and start



             8      throwing them under the bus in some craven attempt



             9      to protect myself.  I just wasn't going to go there



            10      and do that when I was being attacked like that.



            11           So what I said was, to deflect that, I just



            12      said, look, I'm the chief financial officer -- I



            13      think I said CFO.  I'm the CFO, and it's my



            14      responsibility as CFO, rather than getting into



            15      answering questions about who else was involved and



            16      all that sort of stuff.



            17  BY MS. MITZ:



            18      Q.   Okay.



            19      A.   And later, my statement there later got morphed



            20  into a little larger statement where Dr. Whittaker



            21  started saying Bill took full responsibility for



            22  everything that happened.



            23           That's -- that's an exaggeration in the sense



            24  that what I was trying to get across was things of a



            25  financial nature that the people that report to me were
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             1  involved in as CFO, that's my responsibility.  That's



             2  what I was trying to get across; not that I was taking



             3  on the responsibility for the president, for the



             4  provost, for the general counsel, for the chief auditor.



             5  They all have responsibilities, too, in everything that



             6  happens.



             7           But I think in the next few days in an effort



             8  to protect the president and the board, the theme



             9  started to be Bill took full responsibility, an



            10  exaggeration, and it's all on him and none of us knew



            11  anything about anything.



            12      Q.   Right.



            13      A.   That was not -- I was just, frankly, highly



            14  disappointed at the lack of integrity and the lack of



            15  honesty that I was experiencing with the leadership at



            16  that time, to the point that I can tell you I could



            17  never work with that group again under any circumstance,



            18  because I would not trust them at all.



            19      Q.   Sure.  So were there any discussions between



            20  you and President Whittaker immediately before that



            21  phone call?



            22      A.   If there were, I don't recall them because they



            23  were so inconsequential.



            24      Q.   So it's not like anybody, the president or the



            25  general counsel or anybody like that came to you and
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             1  said, listen, we want you to accept responsibility.  You



             2  did that, it sounds like, to protect Lee Kernek, Tracy



             3  Clark, those guys; is that right?



             4      A.   Exactly.  You're right.



             5           MR. GREENE:  Well, Bill, tell them about the



             6      conversations that you had about your appearing --



             7      your request that you be allowed to appear at the



             8      BOG.



             9           MR. RUBOTTOM:  Can we hold that for just a



            10      minute and let me go deeper?



            11           One of the things that we're curious about that



            12      we really don't have information about is what the



            13      internal conversations were between the exit



            14      conference and the conference call with Chancellor



            15      Criser.



            16           Do you recall any of the interactions between



            17      the -- the upper ranks of the administration?  Do



            18      you recall who was at the exit conference?



            19           THE WITNESS:  At the exit conference, my memory



            20      is a little sketchy, but I can tell you it would



            21      have been Tracy and Christy and Joel Hartman,



            22      because of IT, not because of any of this.  One or



            23      two of the internal audit staff would have been



            24      present.  There was probably, I'd say, ten or more



            25      people in the room.  I think there was somebody from
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             1      student affairs in the room.  There were a lot of



             2      people in the exit conference meeting.



             3           MR. RUBOTTOM:  Was Bev Seay there?



             4           THE WITNESS:  No, Bev Seay was not there.



             5           MR. RUBOTTOM:  Was any trustee there?



             6           THE WITNESS:  I don't recall.



             7           You know, when you said Bev Seay, I don't



             8      recall her being there.  That's not to say she



             9      wasn't.  I wouldn't have focused on it.  But I don't



            10      remember her being there.



            11           MR. RUBOTTOM:  Did you hear about or



            12      participate in any conversations with trustees about



            13      the audit between the exit conference and the



            14      chancellor's phone call?



            15           THE WITNESS:  I don't recall.  It was all



            16      happening pretty fast.  There was only a couple of



            17      days or so there.



            18           MR. RUBOTTOM:  But you don't recall -- do you



            19      recall any -- any serious concerns from the general



            20      counsel, the president's office, Mr. Heston, Robert



            21      Taft, anybody else in audit about the finding with



            22      respect to using E&G for Trevor Colbourn Hall before



            23      the Criser phone call?



            24           THE WITNESS:  I don't recall.  I mean, there



            25      was certainly always concern when you -- let me
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             1      think about it.  In the exit conference, when -- in



             2      the exit conference when it came up, since I had



             3      been talking about getting an audit comment for



             4      probably a year before, if not that, to many, many



             5      people, when that was the last one he mentioned and



             6      when he brought it up, I said -- I think I said



             7      "This is on me," because it was -- it happened in an



             8      area I was responsible for.



             9           And I think -- I don't know if people were



            10      surprised by that or not, but again, CFO, financial



            11      comment, that's my area.  It's not an IT issue.  It



            12      was not a student development services issue.  It



            13      was in my area of responsibility.



            14           MR. GREENE:  You think he's asking you a



            15      different question than the one he asked.  He's



            16      asking you who was there and were there any



            17      discussions with anyone from the administration



            18      before the actual report came out.



            19           MR. RUBOTTOM:  Well, from the time they stopped



            20      talking to the state auditor in the exit conference



            21      until they heard from Chancellor Criser his extreme



            22      disappointment, was there any conversation among the



            23      higher administration?



            24           THE WITNESS:  Nothing that I recall of any



            25      great significance.
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             1           MR. RUBOTTOM:  Okay.



             2           THE WITNESS:  Nothing I recall of any great



             3      significance, because it all came down on me after



             4      the chancellor's call.



             5           MR. RUBOTTOM:  That's what we understand.



             6           Now, when -- you were beginning to talk about



             7      how the leadership responded to you after that, the



             8      board meeting on the 6th, the governor's meeting on



             9      the 13th, those are all highly publicized.



            10           THE WITNESS:  Right.



            11           MR. RUBOTTOM:  We watched most of them.  Carine



            12      came down to the September 20th meeting herself.



            13           But in that timeframe, would you say that the



            14      focus of the board of governors was on understanding



            15      how it happened or would you say that their focus



            16      was on finding people to blame or neither?



            17           THE WITNESS:  Both.  I would say both.



            18           MR. GREENE:  Tell him about the conversations



            19      that you had with them about your request you be



            20      allowed to appear at the BOG meeting on the 13th,



            21      all the things they were telling you.



            22           So step back, take a breath, hold on.  Take a



            23      breath, and now tell everything that happened before



            24      you resigned and the things you were being told.



            25           THE WITNESS:  Well, I was called to a meeting
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             1      right after that, but prior to a board meeting, a



             2      board of trustees meeting, by Grant Heston, who is



             3      the chief public relations officer for the



             4      president, his chief of staff and PR guy, and Scott



             5      Cole, who is the legal counsel to the president, who



             6      I believe sees his first duty is to protect the



             7      president.



             8           They asked me at the board meeting the next



             9      day, what would I say, what would I do?  And I went



            10      through some stuff with them.



            11           And apparently they decided it was best if I



            12      didn't show up at the meeting, because I thought it



            13      would be important for me --



            14           MR. GREENE:  What meeting?



            15           THE WITNESS:  The board of trustees' meeting.



            16      It was very important for me at that time, since I



            17      could see I was starting to get accused of a lot of



            18      stuff, to explain why we did what we did.



            19           It still hadn't sunk in, the reported



            20      illegality of it.  It was the -- I didn't think



            21      people truly understood why we did it and how



            22      important it was to have done that, and I wanted to



            23      talk about that.



            24           Well, anyway, they told me it would be best if



            25      I didn't come to the board of trustee's meeting.  So
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             1      I never got a chance to answer questions or say



             2      anything to the board of trustees.



             3           Following that --



             4           MR. RUBOTTOM:  Excuse me.  That was a



             5      September 6th meeting, that first meeting?



             6           THE WITNESS:  It was the first meeting right



             7      after whatever date that was.



             8           MR. RUBOTTOM:  Okay.



             9           THE WITNESS:  And then following that, we were



            10      going to have -- there was a board of governors'



            11      meeting; right?



            12           MR. RUBOTTOM:  The 13th, I believe.



            13           THE WITNESS:  And it was suggested at first



            14      that I not show up.  They said it's going to



            15      probably be kind of ugly; it's best that you're not



            16      there.  I know I wasn't understanding that exactly.



            17           And I said okay, and then I started thinking



            18      about it, and it didn't make any sense to me for me



            19      not to be there.  First of all, I didn't want to



            20      make it appear that I was afraid to be there,



            21      because I wasn't.



            22           The second part of it was, I started to not



            23      believe that they would explain anything about the



            24      circumstances, why we did it or that we didn't



            25      understand it was not legal.
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             1           And so I thought, this is a two-day meeting.



             2      And so right at the beginning of the first day, I



             3      guess it was, I called some of the people who were



             4      already down at the meeting site in Sarasota.  And I



             5      called to talk to Scott and say that I would like to



             6      attend that meeting, even though they said they



             7      didn't think I should be there.  I thought it was



             8      important that I show up at that board of governors'



             9      meeting so that I could explain some of those



            10      things.



            11           And he said, no, the president doesn't want you



            12      there.  But I said I think I should be there.



            13           And he said if you show up when the president



            14      told you not to, it's going to be an act of



            15      insubordination.



            16           Well, that means you get fired instead of



            17      resigning; didn't sound like a good choice.



            18           And so he said, do you want to talk to the



            19      president about it?  And I said yes.



            20           So he put Dr. Whittaker on the phone.



            21      Dr. Whittaker repeated he didn't think it would be a



            22      good idea for me to be there.  It wouldn't be good



            23      for UCF if I was there.  It wouldn't be in the best



            24      interest of UCF for you to be there.



            25           And I said, well, it could be in my best
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             1      interest because they're going to be talking about



             2      me, and I'm subject to losing -- well, I'm losing my



             3      job over it and everything.  So it's important to me



             4      to be there.



             5           And he said something about, well, I'll try to



             6      keep it -- I'll keep it away from you being fired in



             7      the meeting, but I don't want you here.



             8           So what was I going to do?  So I didn't.  I



             9      watched it on the computer screen like everybody



            10      else did and was appalled at what I saw.



            11           After the meeting was over, I think he was in a



            12      break room with some of the board members



            13      afterwards, and they were asking is this person that



            14      had been vilified -- me -- still on the campus?



            15           And so he left the break room, called me on his



            16      cell phone, and said, they are giving me a lot of



            17      heat about you being there.  I want you to -- I



            18      think we should up your resignation to right now.



            19           So 15 minutes later, I left my office, and that



            20      was it, the end of a 22-year stint at UCF.  Plastic



            21      bag in my hand with pictures of my wife.  It was --



            22      it was pretty brutal.



            23           MR. RUBOTTOM:  I understand.



            24           Between the Criser phone call and that



            25      September 13th BOG meeting, did you have any
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             1      conversations with BOG staff about what happened,



             2      why it happened?



             3           THE WITNESS:  I talked to Chris Kinsley because



             4      I was afraid the story about why we were doing it



             5      wouldn't be told.



             6           So I went over it with him, but he was not



             7      allowed to speak at that meeting.  He normally gave



             8      the introduction to the facilities committee about



             9      what they were going to talk about and all that.  So



            10      when I was watching it on the screen, I was



            11      surprised that he didn't do it.



            12           And I called him ahead of time saying I



            13      wouldn't be there, but at least can you make sure



            14      people know why we were doing this, that we had a



            15      dangerous emergency situation on our hands.



            16           MR. RUBOTTOM:  Thank you.  Thank you.



            17           But they never reached out to you in that



            18      timeframe?



            19           THE WITNESS:  No.



            20           MR. RUBOTTOM:  Okay.  Let's go back a week.



            21      Leading up to the September 6th, which I believe is



            22      the emergency meeting of the board of trustees,



            23      between the Criser phone call and that meeting, did



            24      any trustees reach out to you and ask how did this



            25      happen, why did this happen?
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             1           THE WITNESS:  No.



             2           MR. RUBOTTOM:  Did you reach out to any of



             3      them.



             4           THE WITNESS:  Yes, yes.  I don't remember the



             5      timeframe, but -- you know, down to the day.



             6           MR. RUBOTTOM:  Right.



             7           THE WITNESS:  But I reached out and I was in



             8      some meetings where one or two or three of the --



             9      like one of them was David Walsh, another was Bob



            10      Garvy, and one was Mr. Lord, John Lord.



            11           MR. RUBOTTOM:  Who would have called these



            12      meetings?



            13           THE WITNESS:  One was a medical school meeting.



            14      It was totally unrelated to any of this.



            15           MR. RUBOTTOM:  Okay.



            16           THE WITNESS:  All three of these things were



            17      totally unrelated situations.  They happened to be



            18      there, I happened to be there.  And I was feeling



            19      that they didn't understand what had gone on with



            20      the -- they had heard me saying before there would



            21      be an audit comment.



            22           And I was feeling really bad about everything



            23      that had happened at that point, and I wanted to



            24      make sure they understood the rationale, even though



            25      it had been talked to them before.  I just felt
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             1      obligated, because I had respect for these guys, to



             2      at least talk to them about what had happened.



             3           MR. RUBOTTOM:  Thank you.  I think Carine has



             4      some more questions about some of those interactions



             5      later.  I just wanted to get the context within the



             6      framework of these meetings where --



             7           THE WITNESS:  Right.



             8           MR. RUBOTTOM:  -- your work was discussed.



             9           THE WITNESS:  Right.



            10           MR. RUBOTTOM:  One other thing:  Did you watch



            11      the video or a recording of Scott Cole's



            12      presentation on the 6th where he went through the



            13      history of the project?



            14           THE WITNESS:  No.



            15           MR. RUBOTTOM:  You've never watched that?



            16           THE WITNESS:  No.



            17           MR. RUBOTTOM:  So have you reviewed the agenda



            18      items that were published for the 6th?



            19           THE WITNESS:  I probably did, but I don't



            20      remember it.



            21           MR. RUBOTTOM:  If you had, I was going to ask



            22      you if you disputed any of that.



            23           On the 6th, he indicated that refunding had



            24      already occurred.  Are you aware of any refunding of



            25      E&G that had occurred prior to September 6th?
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             1           THE WITNESS:  No.



             2           MR. RUBOTTOM:  Are you aware of any planning of



             3      refunding prior to September 6th?



             4           THE WITNESS:  The first -- the first comment



             5      about refunding came up in the actual exit



             6      conference when Kathy Mitchell was -- she was one of



             7      the ones attending the exit conference, and she



             8      asked the auditors, is a potential remedy for this



             9      to replace those funds?



            10           And they responded that they're just making the



            11      report up the chain.  They will have to get back



            12      with us about responses to that.



            13           MR. RUBOTTOM:  But to your knowledge, between



            14      April when the questions started being asked and



            15      that, did finance and administration then begin to



            16      think about that possibility?



            17           THE WITNESS:  Oh, oh.  When they started



            18      getting the questions that was leading to the



            19      potential that we didn't know it was wrong and they



            20      were saying it was, they started looking at some of



            21      the planned expenditures with carryforward money and



            22      started to reverse -- to replace some of that, yes.



            23           That was in response to their -- the inquiries



            24      and where the audit was going, they felt like that



            25      was going to be an audit comment and we might as
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             1      well start taking some corrective actions now.



             2           MR. RUBOTTOM:  When you say they --



             3           THE WITNESS:  That would have been finance and



             4      accounting.



             5           MR. RUBOTTOM:  And who particularly?



             6           THE WITNESS:  It would have probably been Tracy



             7      and Christy.



             8           MR. RUBOTTOM:  Okay.  Thank you.  I'm sorry,



             9      Carine.  I know we'll get back to some of that again



            10      later.



            11           MR. GREENE:  I'm sorry for interrupting.



            12  BY MS. MITZ:



            13      Q.   Okay.  I want to ask you some more questions



            14  about President Whittaker.



            15           So at any time during discussions between the



            16  two of you after the BOG call, did he express any



            17  disappointment in you or did he appear upset or even



            18  accuse you of having misled him?



            19      A.   No, no.  I could tell he was not happy -- not



            20  happy is not the right word.  Let me rephrase it.



            21           He was concerned about the criticism.



            22      Q.   But he never outright accused you of having



            23  misled him or not informed him of what was going on?



            24      A.   That all came later.



            25      Q.   Okay.  So apparently, President Whittaker
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             1  contacted Trustee Walsh at some time while Trustee Walsh



             2  was in England.  I don't know what time that was.  I'm



             3  suspecting it was after the BOG call.



             4           And it's alleged that President Whittaker told



             5  Trustee Walsh that he had signed documents authorizing



             6  the use of E&G funds for the Trevor Colbourn Hall



             7  project, and that he was furious with you because you



             8  had -- you basically tricked him into signing that form.



             9           Number one, do you know when Trustee Walsh was



            10  in England so I can figure out when this phone call



            11  would have happened?



            12      A.   And so the fairytale began.  I don't know when



            13  he was in England and I don't -- I was not told about



            14  that particular conversation, and I did not -- I did



            15  not.



            16      Q.   Do you know what form President Whittaker would



            17  have been referring to?



            18      A.   No, I was not privy to the conversation so I



            19  don't know what they were talking about at all.



            20      Q.   Did he ever tell you that you tricked him into



            21  signing a form?



            22      A.   No.



            23      Q.   Okay.



            24      A.   Nope.



            25      Q.   Did he -- did Provost Whittaker start
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             1  discussing the university budget immediately or almost



             2  immediately after joining UCF?



             3      A.   He was very interested in the budget, yes.  The



             4  way it works at UCF is that the president looks to the



             5  provost to be the number two-person on the campus, the



             6  chief academic officer, and also the chief budget



             7  officer.



             8           And so he was interested in budgets, and over



             9  time made moves to get more involved, like, for



            10  instance, with Tracy Clark who reported to me as an



            11  associate vice president.  He came to me and wanted to



            12  split her responsibility between me and him.



            13           And so we gave her another title that's so long



            14  I can't remember it, but he -- he wanted her to be able



            15  to tell him about budget matters in some great detail.



            16  And I know they met quite frequently after that.



            17      Q.   Did you ever object to that request, that she



            18  start reporting to him as well?



            19      A.   I had concerns about it that I expressed and we



            20  talked about it.



            21           And I said I've had dual reporting



            22  relationships before; they often don't work out.  It



            23  will only work if the people involved want them to work



            24  and we are cooperative about it.  And I felt that --



            25  that with Tracy and me and Dale, we could make it work.
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             1  But I had trepidation about it.



             2           I think in one of Tracy's annual evaluations, I



             3  wrote that in there that initially I had reservations



             4  about the dual reporting, but it appeared that it was



             5  working out well and so my concerns were alleviated.  I



             6  said something to that regard in an annual evaluation of



             7  Tracy's.



             8      Q.   Okay.



             9           MR. GREENE:  Do you need a break?  Do you need



            10      the bathroom or anything?  You're not chained to



            11      your chair.



            12           MR. RUBOTTOM:  I'm going to need one in about



            13      15 minutes.



            14           MR. GREENE:  Good.



            15           MS. MITZ:  Okay.  I'll keep moving then.



            16           MR. RUBOTTOM:  Are you okay, Carine?



            17           MS. MITZ:  Yes, I'm fine.  I can wait



            18      15 minutes.  Yes, I'm good.  Thank you.



            19  BY MS. MITZ:



            20      Q.   So Mr. Merck, did Provost Whittaker ever seem



            21  intimidated by you --



            22      A.   Oh, no.



            23           I'm sorry for interrupting.  I'm sorry for



            24  interrupting.  No.



            25      Q.   Okay.  Did he sometimes challenge your ideas or
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             1  your position?



             2      A.   Not really.



             3      Q.   Did he ever question you or your decisions?



             4      A.   No, not that I recall.



             5      Q.   Okay.  Did he seem to grasp the budget



             6  information that he was being provided when he first



             7  came on board?



             8      A.   I can't answer that.  I don't know what he was



             9  grasping versus what he was told or given.



            10      Q.   Okay.  In discussions that the two of you had,



            11  did he ever refer to his experience at Purdue working



            12  with state-appropriated operating funds?



            13      A.   No.  If he did, it was in general terms, not



            14  that specific.  I don't recall it.



            15      Q.   Okay.  Did you -- when you used the term or



            16  hear the term carryforward, what does that mean to you?



            17      A.   It means leftover -- leftover operating money



            18  from the prior year.



            19      Q.   And when you say operating money, do you mean



            20  E&G?



            21      A.   In the context of carryforward, yes.



            22      Q.   Are there other carryforward funds in



            23  university accounts?



            24      A.   Yes.  There would be a carryforward, say, in



            25  some of the auxiliaries, like the housing budget would
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             1  have money left over in the housing budget that would



             2  carry over to the next year or the parking services



             3  budget would have money left over that would



             4  carryforward.



             5           But in the context of carryforward in the



             6  meetings that we were talking about here, it was E&G.



             7      Q.   And so with Provost Whittaker regularly



             8  attending those meetings, would you expect that he, too,



             9  would have understood that the term carryforward meant



            10  E&G carryforward?



            11      A.   Yes.



            12      Q.   Did he ever express any confusion about the



            13  term or ask what does that mean?



            14      A.   No.



            15      Q.   What does the university's annual budget



            16  include?  Does it go beyond the academic budget?



            17      A.   The annual budget of the university last year



            18  was right at $1.8 billion, and that's a little hard for



            19  people to grasp, and that's why we have the meetings



            20  with the trustees to go over it.  And I could elaborate



            21  on that if you want, but I don't know that it would



            22  help.



            23      Q.   No, I don't think that's necessary right now.



            24           MR. RUBOTTOM:  Let me ask.  I think our



            25      question goes to when you refer to the budget
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             1      responsibilities of the provost, which I take means



             2      Waldrop, before.  This is just --



             3           THE WITNESS:  Right, right.



             4           MR. RUBOTTOM:  -- how Dr. Hitt ran the



             5      university.



             6           THE WITNESS:  Exactly.



             7           MR. RUBOTTOM:  So those budget



             8      responsibilities, obviously, they entailed academic



             9      budgets, the E&G budget.  Would that include the



            10      auxiliary budgets?



            11           THE WITNESS:  At a high level, yes.



            12           MR. RUBOTTOM:  Would that include the capital



            13      budgeting at a high level?



            14           THE WITNESS:  Yes, absolutely.



            15           MR. RUBOTTOM:  Okay.  Would that include the



            16      non-academic operational -- I assume there's got to



            17      be some plant, physical plant operation that's not



            18      necessarily --



            19           THE WITNESS:  Right.



            20           MR. RUBOTTOM:  -- designated as academic,



            21      infrastructure.



            22           THE WITNESS:  I'm thinking about that.  I'm not



            23      quite sure how to answer because I'm not quite



            24      following the question.



            25           MR. RUBOTTOM:  Well, there's nothing that goes
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             1      in to the entire budget of the university that's not



             2      under that umbrella you described in the provost



             3      office; is that correct?



             4           THE WITNESS:  Correct, yeah.



             5  BY MS. MITZ:



             6      Q.   Did at any time Provost Whittaker try to



             7  distance himself from having responsibility over the



             8  university's entire budget and just claim responsibility



             9  over the academic budget?



            10      A.   I think that really became clear after the



            11  audit and after the chancellor was expressing



            12  displeasure.  I think that's when that distancing began



            13  in earnest, yes.



            14      Q.   Okay.  All right.  Did the provost have



            15  approval authority over the operating budget presented



            16  to the board of trustees?



            17      A.   He recommended -- well, my role was in



            18  recommendations, not decision making.  He and the



            19  president would make the decision, but usually it was



            20  the provost's recommending it to the president, but the



            21  two of them would make the decisions as to what would go



            22  before the board of trustees.



            23      Q.   Did the provost have approval authority over



            24  proposed capital projects?



            25      A.   Only to the extent that he would be part of
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             1  formulating the recommendations that would go to the



             2  president, that he presented to the president and went



             3  to the board.  But he was intimately involved in the



             4  process, yes.



             5      Q.   Okay.  And did he have approval authority over



             6  the source of funds for capital projects?



             7      A.   That's a complicated question.  It depends on



             8  the project and what's -- what we're talking about.  If



             9  it was -- if it was a PECO project, the legislature



            10  decides what we're going to get and appropriates it.  So



            11  he wouldn't be in an approval process there.



            12           If we were issuing bonds for housing or



            13  something like that, he wouldn't be in the approval



            14  process for that.



            15           When it comes to money that comes in, say for



            16  purposes of making this simple, in a lump sum from the



            17  state and its apportioned among the different entities



            18  on the campus, yes.  He's involved in approving those



            19  things, how it's distributed internally.



            20           MR. RUBOTTOM:  Let me ask a follow-up to that,



            21      Carine.



            22           Would he also be -- have approval authority



            23      over any E&G -- any central reserve E&G commitments



            24      to capital projects?



            25           THE WITNESS:  He would be -- he would be
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             1      intimately involved in the discussions among --



             2      well, repeat the question.  I'm starting to lose my



             3      answer.



             4           MR. RUBOTTOM:  Would he have approval authority



             5      over any commitments of central reserve, E&G



             6      carryforward to a capital project?



             7           THE WITNESS:  Yes.



             8           MR. RUBOTTOM:  And then it's my understanding



             9      that the university earns overhead from the



            10      auxiliaries --



            11           THE WITNESS:  Right.



            12           MR. RUBOTTOM:  From the various services that



            13      are provided --



            14           THE WITNESS:  Right.



            15           MR. RUBOTTOM:  -- and that those revenues are



            16      seen as kind of an enterprise revenue or whatever,



            17      but they don't have strings attached, like E&G or



            18      PECO.



            19           THE WITNESS:  Left over E&G, correct.



            20           MR. RUBOTTOM:  So those are revenues that are



            21      in the big mix.



            22           Would the provost have approval authority over



            23      commitments of those funds to -- to a capital



            24      project?



            25           THE WITNESS:  Yes, yes.
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             1           MR. RUBOTTOM:  Thank you.



             2           MR. GREENE:  Is this a good time to take a



             3      break?



             4           MR. RUBOTTOM:  It probably is.



             5           (Brief recess.)



             6           MS. MITZ:  Back on the record.



             7  BY MS. MITZ:



             8      Q.   Mr. Merck, I would like to ask you a little bit



             9  about Tracy Clark.  How long had you worked with her



            10  prior to her taking on the additional responsibility of



            11  reporting to Provost Whittaker?



            12      A.   Oh, gosh.  I can't tell you exactly.  I think



            13  probably -- I'm guessing maybe four years before, maybe



            14  four or five years -- four years before we split the



            15  role.



            16      Q.   Okay.  Can you describe her as an employee?



            17      A.   I can't say anything but good things about her.



            18  She is very intelligent.  She is -- knows accounting, a



            19  good personality, easy to work with.



            20           She does the work of two people.  In fact,



            21  that's one of the things that I am really sad about when



            22  I hear that the president is getting rid of Tracy and



            23  Christy Tant, because between the two of them, they



            24  seriously do the work of four people.  They are just



            25  absolute assets to UCF.
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             1      Q.   So knowing the type of employee that she was,



             2  would you have expected her to fully explain and educate



             3  Provost Whittaker on budgetary matters or documents that



             4  she provided him so that he would be knowledgeable and



             5  prepared to discuss them?



             6      A.   Absolutely.  No doubt in my mind.



             7      Q.   Did you ever instruct Ms. Clark, Ms. Tant or



             8  any other employees to withhold information from Provost



             9  Whittaker?



            10      A.   No, never.



            11      Q.   Did you ever instruct any employee to withhold



            12  information from anybody?



            13      A.   Nope, nope.



            14      Q.   Did Ms. Clark ever discuss her meetings with



            15  Whittaker with you?



            16      A.   If she thought I needed to know the information



            17  they discussed, she would.  She liked to try to keep us



            18  both informed of important things, so it depended on the



            19  importance of the topic.



            20      Q.   And do you know whose idea it was to form the



            21  facilities budget committee?



            22      A.   It was Dr. Whittaker's.



            23      Q.   Okay.  And was it also his idea to resurrect



            24  the university budget committee?



            25      A.   I'm hesitant.  I'm hesitating because it was,
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             1  but it might have been with input from the president.



             2      Q.   Okay.



             3      A.   But he was the one that implemented it.



             4      Q.   All right.  Well, did either one of those



             5  committees remove any budget powers from you?



             6      A.   Well, my role is really recommending things,



             7  not approving things at that level.  So it didn't take



             8  any of my input away.



             9      Q.   Very good.  Okay.



            10           Did the provost have approval authority over



            11  all the budget decisions made in the budget chat meeting



            12  and the meetings of the university budget committee and



            13  facilities budget committee?



            14      A.   There's really two parts to my answer on that.



            15  One of them is if it were smaller things, like in the



            16  hundreds of thousands, a few hundred thousand dollars,



            17  he would decide and implement things.  If it gets into



            18  the millions, he should and I believe he did go to the



            19  president for approval for those things.



            20      Q.   Okay.  Do you recall any time when you took



            21  something over Provost Whittaker's head to the president



            22  to override Provost Whittaker?



            23      A.   I'm thinking, and I'm not coming up with -- I'm



            24  not coming up with anything, no.



            25      Q.   Okay.  Did you ever discuss using E&G funds for
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             1  other capital projects with President Whittaker?



             2      A.   In the -- in the budget meetings when we were



             3  looking, this university budget committee, the one that



             4  you just mentioned that he reinstituted, when we would



             5  have a big meeting, we would talk about what our needs



             6  were that would bubble up from the deans and the other



             7  vice presidents.



             8           And then we'd look at the resources that were



             9  available to meet those needs.  There would be a mix of



            10  things like E&G carryforward or the overhead dollars or



            11  state appropriated -- you know, we looked at all of the



            12  revenue sources and then planned expenditures all as a



            13  group like that.  And so he was intimately involved in



            14  all of that.



            15      Q.   Okay.  Do you recall a time when Provost



            16  Whittaker offered funds from his -- from the provost



            17  budget to be used to fund CREOL, the CREOL Building?



            18      A.   It seems to me I've seen something later about



            19  that, but I wasn't really focused on that particular



            20  project.  There -- in the things that I do with



            21  facilities, at any given time we probably have close to



            22  300 minor projects that are under way, and we'll have



            23  two or three, depending on the year, large projects that



            24  I'll get involved in.



            25           And that CREOL project fell kind of in the
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             1  middle there, and I didn't really pay much attention to



             2  it.  It was something the budget committee wanted to do,



             3  and if the provost volunteered money from his budget to



             4  accomplish that because of his interest in research,



             5  that easily could have happened.



             6      Q.   Okay.



             7      A.   I wasn't -- I wasn't personally involved in



             8  that one.



             9      Q.   Okay.  Do you know who directed that E&G funds



            10  be transferred for the band building?



            11      A.   That one was one that I was involved in, unlike



            12  CREOL.  The problem was expressed to me by the dean of



            13  the College of Arts and Humanities.  They were



            14  undergoing an accreditation review at the time, and the



            15  accrediting members -- the body of the accrediting group



            16  had told them that we had an unsafe situation for our



            17  band members practicing on the field on the south side



            18  of campus.  In the season of the year when they



            19  practice, there were frequent thunderstorms, lightning



            20  and thunderstorms, and there was no close-by place for



            21  them to get out of inclement weather.



            22           And they had said that if we don't have a plan,



            23  a way to get a shelter down there to prevent them from



            24  being harmed, that we could lose our music



            25  accreditation.
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             1           So I know I talked with several people.  I'm



             2  sure I talked with the provost and the dean, and then



             3  there was no -- there was an urgent situation.  There



             4  was no real money available.  So Lee Kernek and I pooled



             5  some money from our two budgets.  We might have gotten a



             6  little bit from one of the deans to build the band



             7  shelter, and avoid a negative accreditation report.



             8           And everybody was really thrilled with the



             9  outcome.  Provost Whittaker did kind of a ribbon cutting



            10  ceremony down there and praised everybody that was



            11  involved, including me.  I wasn't there, but he did



            12  that.



            13           I know I felt good because the band members,



            14  after, they took two base drum heads and had all 300



            15  members of the band sign -- autograph the drum heads,



            16  and gave one to me and one to Lee as thank you for



            17  getting them out of the situation they were in.



            18           MR. RUBOTTOM:  And Carine, let me interrupt for



            19      just a minute.



            20           Mr. Merck, just to save time, we appreciate all



            21      of the sound reasonings for doing the projects.  We



            22      understand the needs of this university over the



            23      past -- during this growth the past 20 years.  We



            24      understand all those pressures were there.



            25           We're really trying to get just to the issue of
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             1      who was making decisions how to fund those projects



             2      and when those decisions were made vis-a-vis



             3      transactions.  So I don't want to discount at all



             4      the validity of all of the policy reasons for doing



             5      the projects, but it's going to save us some time if



             6      we can just save those -- those narratives.  I



             7      appreciate them, but I want to get home tonight, so.



             8           THE WITNESS:  Okay.  I understand.  I



             9      understand and I appreciate that.  You'll have to



            10      forgive me because I just get exited when some of



            11      these projects that I was so intimately involved in,



            12      I am so proud of the way they turned out, and so



            13      happy that we were able to solve a problem, I can't



            14      resist talking about them, but I will do my best in



            15      the future to do that.



            16           MR. RUBOTTOM:  Thank you.



            17  BY MS. MITZ:



            18      Q.   Do you know who directed the transfer of E&G



            19  funds for purposes of building the Research 1 building?



            20      A.   Here again, it would have been a discussion in



            21  our small group, I'm sure, between the provost, me,



            22  Tracy, Christy, and so that would have been -- the



            23  provost would have been the one involved in that.  His



            24  interaction about the president on it, I don't know.



            25      Q.   Okay.  How about the Center for Emerging Media?
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             1      A.   I'm not really familiar with that one.



             2      Q.   Okay.  And the downtown campus infrastructure?



             3      A.   There would have been a number of us involved



             4  in that one.  I'm trying to couch my answers so I don't



             5  give you a story that will take time.



             6           But to be as concise as I can, that project was



             7  initially going to be a $60 million project.  It was one



             8  that the legislature said we'll give you 20 million, if



             9  you come up with 20 million philanthropically and 20



            10  million out of your budget.  They didn't specify what



            11  budget or anything, just out of your budget.



            12           And so that was there.  And as the project



            13  progressed, there were some infrastructure needs that



            14  were above and beyond that.  So we had to figure out how



            15  to get water, sewer, some of that kind of stuff all



            16  incorporated into it.



            17           And so while I was involved in the discussions



            18  of what to do and that sort of thing, I wasn't directing



            19  money to be transferred from any particular place to do



            20  it.



            21      Q.   Okay.  How about the venue?



            22      A.   I'm not that familiar with that particular



            23  project.  Can you be more specific about what was



            24  happening?



            25      Q.   That's all I know.  I don't know what the venue
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             1  is.  I just know it's called the venue.



             2      A.   Okay.  It's -- it's an attachment to the



             3  convocation core that is a university-owned asset.  It



             4  does not belong to a DSO or anything.



             5      Q.   Okay.  But you don't recall having any



             6  involvement in the transfers of E&G funds to that



             7  construction account?



             8      A.   No.  I'm not trying to get out of anything.  I



             9  just don't recall.  It is not on my radar as something



            10  that I would have been that much involved in.



            11      Q.   Okay.  Well, the same question for the main



            12  campus district energy plant.  Do you know who directed



            13  the transfer of E&G funds for that project?



            14      A.   It would have been another one of those



            15  discussions among a number of people that were looking



            16  at budgets, available resources against what we were



            17  trying to accomplish.



            18           And having been away from there since September



            19  13th, when they talk about -- now when they talk about



            20  the district energy plant, I'm not sure which -- what



            21  they're talking about exactly.  There was a plant to



            22  produce chiller water on the north side of campus.  Is



            23  that the one they were talking about?



            24      Q.   I'm not sure.



            25      A.   Yeah.  If so, it was one of those necessary
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             1  things to not allow -- so we did not allow air



             2  conditioning to fail on the north part of the campus.



             3  And the building part of that was more metal and brick



             4  facade to cover equipment.  It was primarily chilling



             5  type equipment that the expenditure was for, if that's



             6  the one they're talking about.



             7      Q.   So that's something that would have been



             8  discussed at the UBC meeting?



             9      A.   Yes, yes.  In fact, our energy person made a



            10  presentation to the UBC about the need for it and the



            11  things that would happen if we didn't meet that need.



            12  So it was discussed in detail.



            13      Q.   So it sounds like that project, the district



            14  energy plant, along with Research 1 were discussed in



            15  the UBC meetings?



            16      A.   Right.



            17      Q.   So is it proper for me to assume that Dale



            18  Whittaker, as provost, was present?



            19      A.   Absolutely, yes, no -- no question about that.



            20           MR. GREENE:  Let her finish her questions.



            21      You're talking over her a little bit.



            22  BY MS. MITZ:



            23      Q.   And he also heard that E&G funds were going to



            24  be transferred for purposes of those projects?



            25      A.   I don't know if he heard it, but I'm sure he
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             1  saw it on written documents that were provided to him by



             2  facilities and accounting.



             3      Q.   Okay.  So, I have two more projects to ask you



             4  about.  The Global UCF Building, do you know who



             5  ultimately directed transfer of E&G funds for that



             6  project?



             7      A.   I understand your question, but let me -- and I



             8  don't want to get into a story here, but that particular



             9  building was funded -- it was a $16 million project.



            10  The bulk -- all of the construction funds came from



            11  earnings on our equities in our investment portfolio.



            12  The money that came from E&G was for furniture,



            13  fixtures, and equipment that were placed in the



            14  building.  And as I understand today, that is an



            15  acceptable use of E&G funds.



            16      Q.   Okay.  All right.  And we've already talked



            17  about CREOL, so we don't need to talk about that one



            18  again.  Let's see here.



            19           MR. RUBOTTOM:  Carine, I've got the transfer



            20      list up.  Can I just go through those three downtown



            21      projects?



            22           MS. MITZ:  Sure.



            23           MR. RUBOTTOM:  Okay.  I think Kathy pulled



            24      together E&G transfers into construction probably



            25      during the September, October period or at some
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             1      point maybe in early September.



             2           And Bev Seay made a major presentation to the



             3      board about that last -- at the last, I think, the



             4      September 24th meeting.  I don't know if you



             5      followed that at all.



             6           THE WITNESS:  I didn't.



             7           MR. RUBOTTOM:  The last big transfers like that



             8      were all on October 31st of 2017.  There's



             9      4.8 million for downtown campus infrastructure,



            10      which I think you might have just discussed the



            11      project.  There was 11.5 million for the downtown



            12      central energy plant, and there was 5.4 million for



            13      downtown student center.



            14           So with those -- all of those commitments -- we



            15      haven't talked about the commitments list yet, but



            16      all of those commitments prior to those transfers in



            17      October, would all of those commitments have been



            18      made by the university budget committee or be



            19      reviewed by the university budget committee before



            20      those decisions were made?



            21           THE WITNESS:  Yes, except I'm not certain about



            22      the student center thing that you mentioned.



            23           MR. RUBOTTOM:  Okay.



            24           THE WITNESS:  That one I am not clear on, but



            25      the rest of them would.  Thad Seymour, T-H-A-D,
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             1      Seymour, S-E-Y-M-O-U-R, was the person, the



             2      associate provost that was responsible for the



             3      downtown campus.



             4           And so he would have had a lot of conversations



             5      with the provost about some of the things happening



             6      down there and been involved in a lot of the



             7      recommendations for that.



             8           MR. RUBOTTOM:  I'm sorry.  I zoned out.  Did



             9      you say he is the provost for the downtown campus?



            10           THE WITNESS:  He reports to Dale.  He's an



            11      associate provost, and his --



            12           MR. RUBOTTOM:  So he reported to the provost



            13      last year?



            14           THE WITNESS:  And his responsibility was to



            15      oversee the construction -- well, when I say



            16      construction, I don't mean the brick and mortar



            17      project of it, but oversee the scheduling and



            18      working with Valencia College and our academic



            19      people about what's going in there, just the whole



            20      operation.



            21           And he had people under him that were looking



            22      at the budget needs to complete all of the



            23      facilities, so.



            24           MR. RUBOTTOM:  But those issues -- you would



            25      have expected those issues were brought up in the
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             1      university budget committee?



             2           THE WITNESS:  Yes, except for I just said I



             3      don't recall that student center piece.



             4           MR. RUBOTTOM:  Let me have a couple more



             5      follow-ups on some of the things that we've -- that



             6      you talked about.



             7           I think that Carine asked you about the level



             8      of approval authority the provost had, and I took



             9      your answer to mean that he might have had a



            10      delegation up to a certain amount, but the president



            11      would have had final authority on those larger



            12      things.



            13           THE WITNESS:  Right, basically.



            14           MR. RUBOTTOM:  You've described your role as



            15      recommending?



            16           THE WITNESS:  Right.



            17           MR. RUBOTTOM:  Others have described your --



            18      the role of both of you in the university budget



            19      committee as co-chairs of that committee?



            20           THE WITNESS:  Right.



            21           MR. RUBOTTOM:  That you co-chaired that group.



            22           THE WITNESS:  Right, right.



            23           MR. RUBOTTOM:  So those major decisions that



            24      the provost wouldn't have had any kind of delegation



            25      from the president, would you consider those
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             1      proposals to be joint recommendations of yourself



             2      and Dr. Whittaker --



             3           THE WITNESS:  I didn't dis --



             4           MR. RUBOTTOM:  -- to the president?



             5           THE WITNESS:  I didn't disagree with anything.



             6      The provost would be the one that would actually



             7      make the recommendation to the president based on



             8      everything that happened, and I supported the



             9      recommendations.



            10           MR. RUBOTTOM:  Okay.  And then finally, we



            11      watched a video of yourself and Dr. Whittaker in



            12      front of the BOG.  There was a facilities workshop



            13      in, I think, October of 2017.



            14           THE WITNESS:  I'm sorry you had to watch me on



            15      video.



            16           MR. RUBOTTOM:  Well, I hope you're not watching



            17      me on video.



            18           And you were discussing the Research 1 project,



            19      which was almost through, and you were making a plea



            20      for PECO.



            21           And they were -- I think Chair Huizenga was



            22      questioning, and some of the trust -- the governors,



            23      the way this is already built, why should we give



            24      you PECO?



            25           And I believe you said that, well, we've
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             1      actually funded this with some internal loans in the



             2      university, and if we are given the PECO money to



             3      pay for the project, we'll be able to repay those



             4      internal loans, and be able to -- it sounded to me



             5      like you were talking about research --



             6           THE WITNESS:  Yes, yes.



             7           MR. RUBOTTOM:  -- goals.



             8           Would all of those loans that you were talking



             9      about that day have been from research funds, grant



            10      and research type funds?  Would any of those loans



            11      have been -- let me just ask it that way.  Would all



            12      of those have been research revenues?



            13           THE WITNESS:  Probably not all together.  It



            14      was kind of open-ended.  To save time, I'll try to



            15      make this short.



            16           MR. RUBOTTOM:  That's fine.



            17           THE WITNESS:  But we had an extreme shortage of



            18      square footage in research needs on the university



            19      campus.  We were hiring faculty hand over fist, a



            20      lot of whom had research commitments to make, and we



            21      were out of space altogether.  So we weren't getting



            22      the PECO money, so we figured out how we could do



            23      that Research 1 on the campus and get everybody in



            24      it, but it didn't nearly cover all of the needs.



            25           So if we could have gotten PECO money to repay
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             1      what we had internally done on that, then that would



             2      have freed us up internally the same kind of way to



             3      do some kind of internal borrowing or something,



             4      unknown at the time, but something to get another



             5      research building that we desperately needed.



             6           So sometimes we talk about using these internal



             7      funds so early we're not defining exactly what they



             8      will be at that moment.



             9           MR. RUBOTTOM:  But at that point, a building



            10      was almost completed, so you had taken cash from



            11      somewhere?



            12           THE WITNESS:  Yes.



            13           MR. RUBOTTOM:  Were any -- is it your



            14      recollection, were any E&G accounts used there?



            15           THE WITNESS:  That would be a Tracy Clark and



            16      Christy question.  I don't know.



            17           MR. RUBOTTOM:  Would any investment earnings



            18      have been used for that project?



            19           THE WITNESS:  It's possible.



            20           MR. RUBOTTOM:  Okay.  We're going to talk about



            21      investment earnings in a minute.



            22           THE WITNESS:  Okay.



            23           MR. RUBOTTOM:  Okay.  Carine, are we done with



            24      the other projects?



            25           MS. MITZ:  Yes.
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             1           MR. RUBOTTOM:  Okay.



             2           MS. MITZ:  Yep.



             3  BY MS. MITZ:



             4      Q.   So Mr. Merck, I want to go back to the



             5  statement that you made in Provost Whittaker's presence



             6  about -- about the possibility of an audit comment for



             7  the use of E&G funds in relation to the Trevor Colbourn



             8  Hall building.



             9      A.   I don't know how he could not have heard me



            10  talk about that since I talked about it so frequently,



            11  including at a board meeting.



            12      Q.   Did he ever ask you what that meant?



            13      A.   No.



            14      Q.   Did he seem confused?



            15      A.   No.



            16      Q.   Okay.  Did you -- prior to making that



            17  statement, did you ever have discussions with Provost



            18  Whittaker about the auditor general and how they



            19  routinely conduct audits of universities?



            20      A.   I don't recall any conversations like that, but



            21  anybody that works in a university is pretty familiar



            22  with the way that works; any university, not just UCF.



            23      Q.   Right.  I would imagine that would include



            24  universities outside of the state of Florida, too?



            25      A.   Absolutely, particularly if they are public
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             1  institutions.  We all have similar state audits,



             2  financial audits and operational.



             3           MR. RUBOTTOM:  Carine, let me --



             4  BY MS. MITZ:



             5      Q.   Do you have any recollection of him discussing



             6  audits being conducted while he was at Purdue?



             7      A.   I never had a conversation with him like that.



             8           MR. RUBOTTOM:  Carine, let me ask something on



             9      that real quickly.



            10           Have you ever heard an academic equate an audit



            11      comment to an accreditation type comment?



            12           THE WITNESS:  No; two separate animals.



            13  BY MS. MITZ:



            14      Q.   I mean, accreditation means you're asking for



            15  something, right, you're seeking accreditation?



            16      A.   Yeah.  You're asking -- well, if you've been



            17  accredited, whatever the body was that gave you the



            18  accreditation usually comes back periodically, maybe



            19  every five or ten years to review what they accredited



            20  before to make sure they want to allow you to keep that



            21  accreditation.



            22           Usually, you seek it in the beginning.  If you



            23  have a program that's not accredited, you ask the



            24  accrediting body to come in, do an assessment.  And if



            25  you meet their criteria, you will become accredited.
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             1      Q.   Okay.  All right.  So what I would like to do



             2  now is kind of explore your knowledge of former Chairman



             3  Marchena.



             4           What was your relationship with him?  Did you



             5  work with him often?



             6      A.   Not extremely often, no.



             7      Q.   And I know earlier you said that you worked



             8  closely with him or maybe more closely with him when he



             9  became the chair of finance and facilities.  He's an



            10  attorney; right?



            11      A.   He is an attorney.



            12      Q.   Did you ever witness him to or have knowledge



            13  of him offering his legal training and experience to



            14  assist either staff, administration or his fellow



            15  trustees?



            16      A.   Not legal training.  He -- he opined often on



            17  how he thought we should bid out capital projects, and



            18  he professed to be an expert in concessions when we were



            19  doing concession contracts.



            20      Q.   Okay.  Are you aware of what he practices, what



            21  types of law?



            22      A.   No.



            23      Q.   Would you describe him as a trustee who did his



            24  homework and was usually prepared and knowledgeable of



            25  the issues that were coming before him?
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             1      A.   Selectively is the way I would say that.



             2  Things that were of interest to him, like the -- like



             3  the College of Medicine or when we were entertaining



             4  taking over Sanford Burnham, things like that, he would



             5  be intimately involved in.  But just general?  Not so



             6  many.



             7           Can I go back to your earlier question?  I know



             8  he is -- his -- him personally, I don't know.  His



             9  staff, I know, have advised clients on things like small



            10  business, airport operations, things like that.  But I'm



            11  not familiar with the niche that his firm involves



            12  overall.



            13           MR. RUBOTTOM:  Carine, let me ask this.



            14           Did you know that he was general counsel for



            15      the Airport Authority?



            16           THE WITNESS:  Yes.



            17           MR. RUBOTTOM:  And in that role, he would have



            18      had some interaction with major facilities and --



            19           THE WITNESS:  Airports, yes.



            20           MR. RUBOTTOM:  -- colors of money --



            21           THE WITNESS:  Yes.



            22           MR. RUBOTTOM:  -- federal money, state monies,



            23      revenues.



            24           THE WITNESS:  Absolutely.



            25           MR. RUBOTTOM:  Operating revenues.
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             1           THE WITNESS:  Yes, absolutely, yes.  No



             2      question about that.



             3  BY MS. MITZ:



             4      Q.   All right.  As a board member, did he appear to



             5  be shy about asking questions?



             6      A.   No, just the opposite.



             7      Q.   Was he shy about voting against matters he



             8  wasn't comfortable with?



             9      A.   Not at all.



            10      Q.   Was he shy about complaining?



            11      A.   About complaining?



            12      Q.   Yes.



            13      A.   No, not shy about complaining.



            14      Q.   Do you recall an instance when he actually came



            15  to you or somehow you got wind of a complaint that he



            16  had about facilities, which led to an audit of that



            17  department?



            18      A.   I do.



            19      Q.   Okay.  And what, if you could just state



            20  briefly, what was his complaint related to facilities?



            21      A.   He -- he had, I believe, heard that some of the



            22  people that he had worked with in other venues weren't



            23  getting work at UCF.  And I think they had told him that



            24  they believe they weren't getting the work there because



            25  the people that were getting the work were getting
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             1  favorable treatment or were offering some sort of



             2  kickback or some word like that, none of which was true,



             3  but somebody had whispered that in his ear.



             4           He believed it, and he told me he would like to



             5  have that -- that work done.



             6           He also had some -- some of his own ideas about



             7  how projects should be awarded through hard bid versus



             8  CM or some of those other type of delivery methods,



             9  design/build.  He had very strong opinions about that,



            10  and I think in some cases he would disagree with Lee



            11  Kernek's way of doing it.



            12           And these kind of comments come up periodically



            13  with any organization that invests a lot of money in



            14  construction.  People that don't get the work always



            15  feel there's something nefarious going on and that's the



            16  reason they didn't get the work, so they complain about



            17  it.



            18           And that had come up long before Lee Kernek was



            19  there.  I've been there 22 years, and it comes up about



            20  every six or seven years.  And I would get our internal



            21  auditors to go and do an investigation to see if there



            22  was anything to any of those claims, and it always came



            23  out negative, zero.



            24           But he insisted that we hire somebody to look



            25  into it again, and we did.  And they actually reported
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             1  in the board meeting that they found nothing in the way



             2  that anything was being handled incorrectly, in that



             3  sense.  But they did have a lot of recommendations for



             4  how to improve operations, which was great, and we took



             5  those seriously.



             6      Q.   Okay.  Did you observe enough of Chairman



             7  Marchena's interactions with Whittaker to be able to



             8  describe what kind of relationship they had?



             9      A.   No, but he did seem protective of President



            10  Whittaker.  Other than that, I don't have an impression.



            11      Q.   When did you say you first noticed that he



            12  seemed protective of him?



            13      A.   Certainly when this audit came up.  That



            14  became, to me, fairly obvious.



            15      Q.   Based on what?



            16      A.   Well, I felt like there was a concerted effort



            17  to shift any blame for anything that was being



            18  criticized to me, and to protect Dr. Whittaker from any



            19  -- any culpability or responsibility for anything that



            20  was going on.



            21           And I just felt like the chairman was very much



            22  in favor of protecting the president, as I believed that



            23  the general counsel and the chief of staff were.



            24      Q.   Do you have any thoughts on the interim CFO,



            25  Mitchell?  Do you think she has the same motive?
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             1      A.   No.  I worked with Kathy Mitchell for a number



             2  of years and I found her to be a very straight shooter,



             3  very straightforward, and she -- she believes that the



             4  university is a great place, as I do.  And I think her



             5  motives are to do whatever she can to protect the -- not



             6  protect the university, that's the wrong choice of



             7  words -- to -- to advance the university's mission.  And



             8  so I just wish her the best in this interim role.



             9      Q.   Okay.  Do you know -- well, can you say whether



            10  Marchena appeared to have a good understanding of



            11  capital funding sources?



            12      A.   I would say yes.



            13      Q.   And do you know whether he was ever told about



            14  carryforward meaning E&G carryforward?



            15      A.   I don't know how he would have not known that.



            16      Q.   Okay.  And what do you base that on?



            17      A.   Everybody else knew it.  I mean --



            18      Q.   Okay.



            19      A.   -- it was --



            20      Q.   Do you remember doing one of those orientations



            21  with him?



            22      A.   I don't recall that specifically, no.



            23      Q.   Do you ever recall telling him directly that



            24  E&G funds were going to be used for either Trevor



            25  Colbourn Hall or any capital project?
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             1      A.   I know we told him in one of the meetings that



             2  carryforward funds would be used for Trevor Colbourn



             3  Hall.  That was in response to a direct question, and we



             4  have in some of the material, I think, a transcript of



             5  that meeting where we were going over Trevor Colbourn



             6  Hall, and he asked what the source of funds was.



             7           Tracy Clark responded "Carryforward."



             8           And I asked -- and this is on the transcript.



             9  I asked Tracy if she could explain it a little bit more.



            10  And she explained that it was basically the leftover



            11  money from the prior year and so forth.



            12      Q.   Right.  I've seen that.  I've heard it, too.



            13           Okay.  Do you recall any other trustee



            14  complaining about staff or an individual department?



            15      A.   No.  Staff -- I mean, the trustees that I talk



            16  to felt like things were really well managed and



            17  handled.  I had a number of conversations, for example,



            18  with David Walsh who was -- he told me quite a number of



            19  times how well he thought things were managed and run at



            20  UCF.



            21      Q.   Okay.  So let me ask you a little bit about the



            22  board meeting.



            23           What do you know about the process for



            24  recording the committee and board meeting?



            25      A.   I don't know.  That's --
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             1      Q.   Okay.



             2      A.   I don't handle that, so it's usually somebody



             3  in the president's office that lines that up for the



             4  recordings.



             5      Q.   So you don't know who actually did the



             6  recording?



             7      A.   No.  I think it probably -- I shouldn't say I



             8  think.  I don't know.



             9      Q.   Okay.  So a number of trustees apparently



            10  reported during a Bryan Cave interview that you had come



            11  to them after Bryan Cave got involved or at least after



            12  the audit findings were released, and that you told



            13  these trustees that you would have never told them that



            14  E&G was being used because you knew that the board



            15  wouldn't approve it.



            16           Do you recall making such a statement to any of



            17  the trustees?



            18      A.   I remember those conversations.  I don't



            19  remember exactly what I said, but I can tell you for



            20  sure what I intended.



            21           And that was I was still reeling from the



            22  accusations that were being made and the audit comments



            23  and the chancellor being upset and all of that kind of



            24  stuff.



            25           And I had a lot of respect for Dave Walsh and
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             1  John Lord and Bob Garvy, and I saw them independently of



             2  some other meetings, and I wanted to express to them how



             3  important it was to do what we did, the danger to the



             4  students and so forth.  I wanted to make sure they



             5  understood that part of it.



             6           And I was trying -- I was trying to get across



             7  that -- that I felt that we were going to get an audit



             8  comment for what we did.  And when I was describing



             9  that, I'm sure I mentioned E&G on that.  But not because



            10  I thought it was illegal, but because -- I thought



            11  because of the size of the project it was going to get



            12  the audit comment.



            13           I wish I had better prepared them for all of



            14  it.  I don't think I communicated it very well, and they



            15  obviously took away from that something that I didn't



            16  really intend.



            17           And if you really look at it, when I said -- I



            18  didn't tell them because whatever, they said we had done



            19  all that.  They had gotten information, both written and



            20  in presentations, that showed E&G was being used -- E&G



            21  carryforward was being used.



            22           So they knew.  They had been told in writing



            23  and orally what we were doing prior to me making some



            24  comment about that, where I was trying to -- I was



            25  feeling really bad about being told I had done stuff
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             1  wrong and accused of all kinds of stuff.



             2           So I'm sure I was not communicating it very



             3  well at that particular time, and I'm sorry they got



             4  what they did out of it.



             5      Q.   Okay.  Let me point you to the second document



             6  in the packet that Don has there.  It's like an agenda



             7  item for the May 22, 2014, board meeting.



             8           Can you just take a look at that and let me



             9  know when you've had a chance to read it?



            10      A.   Item FF-4, up in the top right corner?



            11      Q.   Yes.



            12      A.   Yes.



            13      Q.   So my question is, if -- if most people equated



            14  carryforward with E&G, why did this background



            15  information refer to the funds as UCF nonrecurring funds



            16  and not carryforward or even E&G?



            17      A.   That's the way we refer to those kind of funds



            18  in all the documents in all the other projects that we



            19  worked with.  It's -- it's a broader term.  It means



            20  that they are UCF funds in the sense that they are not a



            21  new appropriation or they are not philanthropic or



            22  anything like that.  They are some of our -- it's UCF



            23  money.



            24           And nonrecurring, referring to the fact that in



            25  the case of carryforward, it's leftovers.  It's not
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             1  going to be replaced by new funds in the following year.



             2  Use it for one-time expenditures because you're not



             3  going to get it back.



             4           And so we use that term historically when we're



             5  describing these kind of things.  That was not, as some



             6  would intimate, an attempt to conceal.  It was not.  It



             7  was normal.



             8      Q.   So do you think that you guys used the term



             9  nonrecurring more often than carryforward?



            10      A.   Probably.



            11      Q.   I'm sorry?



            12      A.   Sometimes, yes.



            13      Q.   Okay.  All right.  So we listened to the full



            14  board meeting that followed this May 22, '14 meeting.



            15           Now, in that meeting, it seems like the funding



            16  discussion is cut short, and I believe it was by Trustee



            17  Marchena.



            18           Can you say with any degree of certainty



            19  whether by May or June of 2014, Trustee Marchena had a



            20  clear knowledge that Trevor Colbourn Hall was going to



            21  be built with E&G carryforward funds if PECO funds were



            22  not available?



            23      A.   2014, hard to say.  Hard for me to say.  That



            24  was four or five years ago.  And I know nothing was



            25  being concealed from him, and any discussions we're





                                                                      98







             1  having about the funding were all being discussed.  But



             2  I don't have a recollection of the specifics of what we



             3  were talking about there.



             4      Q.   Okay.



             5      A.   So if there's an intimation that we were trying



             6  to conceal something or not tell somebody how things



             7  were going to be funded, that's entirely erroneous.



             8      Q.   No.  I mean, I'll tell you, it sounds like



             9  during the discussion that Chair Marchena kind of cut



            10  the conversation short, which left us wondering if maybe



            11  he knew it was carryforward and just wanted to move on



            12  and move the discussion along.



            13           So if you don't recall, that's fine.



            14      A.   No, I don't.



            15           MS. MITZ:  All right.  Don, do you want to



            16      address the replenishment questions?



            17           MR. RUBOTTOM:  But first I've got a couple of



            18      follow-ups.



            19           When Tracy was dual reporting, did she ever



            20      share any concerns with you about Dr. Whittaker



            21      lacking interest in the budget information she was



            22      providing or lacking some capacity to comprehend



            23      what she was telling him.



            24           THE WITNESS:  I think it was the opposite.  I



            25      think he was very interested in the budget
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             1      information she was providing, and I don't -- I



             2      didn't get the impression that there was any lack of



             3      comprehension.



             4           MR. RUBOTTOM:  And you would have gotten that



             5      information from her reports back, as well as you



             6      were all meeting in these budget chats on a regular



             7      basis.



             8           THE WITNESS:  Exactly.



             9           MR. RUBOTTOM:  And later the university budget



            10      committee.



            11           THE WITNESS:  Right.  I absolutely didn't get



            12      any sense of non-comprehension, and I didn't get a



            13      sense of a lack of interest, either.



            14           MR. RUBOTTOM:  Well, nonrecurring and recurring



            15      is a concept that I do understand.



            16           THE WITNESS:  Okay.



            17           MR. RUBOTTOM:  Because it's talked about a lot



            18      at the capital when they are doing their budgeting.



            19           And it's my impression, and I need you to



            20      correct -- is it accurate to say that nonrecurring



            21      is a much broader term than carryforward?



            22           THE WITNESS:  Yeah -- yes.



            23           MR. RUBOTTOM:  For instance --



            24           THE WITNESS:  I'm sorry.  Yes.



            25           MR. RUBOTTOM:  -- if the university sold a
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             1      patent, those proceeds would be a nonrecurring



             2      funding source; correct?



             3           THE WITNESS:  It would depend on the -- on the



             4      contract and whether they were recurring or not.



             5           MR. RUBOTTOM:  Sold it outright.



             6           THE WITNESS:  It would be a nonrecurring



             7      revenue, yes, yes.



             8           MR. RUBOTTOM:  But you would never characterize



             9      that as carryforward?



            10           THE WITNESS:  No.



            11           MR. RUBOTTOM:  I'm just trying to establish,



            12      you agree that's a much broader term.



            13           THE WITNESS:  In our instance, it would have



            14      included carryforward, though.



            15           MR. RUBOTTOM:  I understand that.  I think we



            16      all know how that building was built.



            17           So -- but it's your representation that when



            18      you -- that all those categories of monies you would



            19      describe as nonrecurring in these kind of board



            20      documents, sort of?



            21           THE WITNESS:  Right, yes, yes.



            22           MR. RUBOTTOM:  Did you ever hear any questions



            23      -- I think you said earlier that the BOG has access



            24      to all these documents?



            25           THE WITNESS:  Right.
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             1           MR. RUBOTTOM:  Did they ever question or ask



             2      follow-up questions about board activities?



             3           THE WITNESS:  No, not really.



             4           MR. RUBOTTOM:  Okay.  So let's talk about -- we



             5      talked briefly about beginning efforts to replenish



             6      E&G accounts, and I think you indicated that Tracy



             7      and Christy might have begun working on that.



             8           THE WITNESS:  Right, when they heard the



             9      concerns of the auditors --



            10           MR. RUBOTTOM:  Right.



            11           THE WITNESS:  -- during that audit.



            12           MR. RUBOTTOM:  Were you, during that time,



            13      particularly keeping an eye out for available cash



            14      to replenish those funds with?



            15           THE WITNESS:  Not me personally.



            16           MR. RUBOTTOM:  That would have been their



            17      initiative?



            18           THE WITNESS:  Well, they were the ones that had



            19      the most knowledge of where the replenishment funds



            20      were or could come from, because that's what they



            21      worked with every day.



            22           MR. GREENE:  Let him finish his question.  You



            23      keep talking over him, and let him -- let him get it



            24      out.



            25           THE WITNESS:  I get excited.  I'm sorry.
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             1           MR. RUBOTTOM:  I understand, believe me.



             2           I know you've become a little bit acquainted



             3      with BOB-2 forms in the recent months based on your



             4      letter.



             5           Were you always very familiar with the BOB-2



             6      form that attached to the capital improvement plan



             7      submitted, the five year capital improvement plan



             8      submitted to the BOG.



             9           THE WITNESS:  Yes.



            10           MR. RUBOTTOM:  What is your understanding of



            11      the purpose of the BOB-2 listing?



            12           THE WITNESS:  I want to make sure that I'm --



            13      BOB-2, in my understanding, is the same, because --



            14      have you got a copy of what we're talking about?  Is



            15      it the one where we show our priorities, all of our



            16      projects that we're submitting for consideration?



            17           MR. RUBOTTOM:  The capital improvement plan



            18      that lists the -- that lists the PECO requests.



            19           THE WITNESS:  Right.



            20           MR. RUBOTTOM:  Direct requests --



            21           THE WITNESS:  Right.



            22           MR. RUBOTTOM:  -- for this year and the next



            23      five years.



            24           THE WITNESS:  Yes, yes.



            25           MR. RUBOTTOM:  That's, my understanding, the
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             1      main capital improvement plan.  There used to be



             2      three; now there's two attachments to that.



             3           BOB-1 is -- my understanding, is the



             4      bond-funded projects.



             5           THE WITNESS:  Okay.



             6           MR. RUBOTTOM:  So that is submitted to obtain



             7      legislative approval of that category of projects.



             8           THE WITNESS:  Right.



             9           MR. RUBOTTOM:  BOB-2, the heading is something



            10      to the effect of -- I don't know if I have one in



            11      your documents, but --



            12           THE WITNESS:  Other sources?



            13           MR. RUBOTTOM:  I think it's -- it's requests



            14      for projects that are being built with other



            15      sources, but that anticipate a claim of E&G plant



            16      operation and maintenance --



            17           THE WITNESS:  Right, right.



            18           MR. RUBOTTOM:  -- funds after the building is



            19      built.



            20           THE WITNESS:  Right, right, right.  I'm with



            21      you.



            22           THE REPORTER:  One at a time.



            23           THE WITNESS:  Sorry.



            24           MR. GREENE:  Wait for him.  Don't go "right,



            25      right, right."  Wait for him to finish his question.
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             1      Listen to it.



             2           MR. RUBOTTOM:  So the BOB-2 is the one that in



             3      2015 and 2017 and 2018, Trevor Colbourn Hall was on



             4      that list all three years showing E&G as a funding



             5      source.



             6           That form has about five columns of



             7      information, or six.  The most interesting one is



             8      the PO&M expectations --



             9           THE WITNESS:  Correct.



            10           MR. RUBOTTOM:  -- that our staff has to begin



            11      to build in, forward-looking to recurring demands



            12      later on.  We don't need to talk about whether we



            13      fully fund those.



            14           MR. GREENE:  Wait for the question to finish.



            15           MR. RUBOTTOM:  But it includes source of funds.



            16      And for Trevor Colbourn Hall, all three of those



            17      years it said E&G.  I think I understand why E&G was



            18      put there.  I think you mentioned it in your letter.



            19           But are you familiar with the fact that Trevor



            20      Colbourn Hall was on that list three different



            21      years?



            22           THE WITNESS:  Specifically, no.  However, I



            23      will say that when anything that we were doing that



            24      could be eligible for PO&M money, we always put it



            25      on there because we did not -- there were times in
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             1      past years when we failed to put a building on -- to



             2      request PO&M, and we missed one or two years of



             3      funding for that particular building.



             4           So we always err on the side of too much



             5      information as opposed to too little when we're



             6      requesting these kinds of things.



             7           MR. RUBOTTOM:  Is there any consultation with



             8      the BOG or with the general counsel or with your own



             9      audit people about the proper projects to put on



            10      that list?



            11           THE WITNESS:  Yes.  Lee Kernek talks with Chris



            12      Kinsley quite a bit about all those things.



            13           MR. RUBOTTOM:  Okay.



            14           THE WITNESS:  Occasionally, I think Tracy Clark



            15      would probably talk with him, but I think it's



            16      mostly Lee and Chris.



            17           MR. RUBOTTOM:  Okay.  This last July while the



            18      audit process was still ongoing, before the



            19      president and trustees knew that the audit comment



            20      was going to be made, Trevor Colbourn Hall shows up



            21      on a BOB-2 list again, and this time it shows CFAUX



            22      in that funding source.



            23           THE WITNESS:  I've seen that since not working



            24      there anymore, and I'm just as confused by that as



            25      you are.
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             1           MR. RUBOTTOM:  Okay.  Who would you think --



             2      it's my understanding that people in finance



             3      administration put those forms together.



             4           THE WITNESS:  Right.



             5           MR. RUBOTTOM:  Who would you have expected to



             6      be responsible for that -- for that form?



             7           THE WITNESS:  Finance and accounting.



             8           MR. RUBOTTOM:  So that would have been Tracy



             9      and Christy?



            10           THE WITNESS:  Or someone working with them or



            11      for them.



            12           MR. RUBOTTOM:  Okay, okay.  Thank you.  But to



            13      your -- you had no knowledge of that in July?



            14           THE WITNESS:  I'm still confused by what it



            15      means, so no, I didn't have any knowledge of it



            16      then.



            17           MR. RUBOTTOM:  Okay.



            18           MR. GREENE:  You need to wait for him to finish



            19      and then answer the question, because sometimes it



            20      may be a different question than you think you're



            21      answering, in addition to you're talking over him.



            22           MR. RUBOTTOM:  Did you understand the



            23      legislature had authorized the building in three



            24      separate years?



            25           THE WITNESS:  Not specifically, no.
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             1           MR. RUBOTTOM:  And do you know in what form the



             2      authorization comes on those projects on that list?



             3           THE WITNESS:  I'm thinking the appropriation



             4      act.



             5           MR. RUBOTTOM:  Did you -- have you read the



             6      audit finding?  I believe it discusses the



             7      appropriation act.



             8           Have you read the audit report that was



             9      published?  I guess the final one was published in



            10      January; the preliminary and tentative findings were



            11      published or provided to the university and to us



            12      and the BOG on November 27th.



            13           THE WITNESS:  I was gone September 13th.  Some



            14      things I've seen; some things I haven't.



            15           MR. RUBOTTOM:  Okay.



            16           THE WITNESS:  I will say that I'm just



            17      disappointed that I was not there to be able to play



            18      a part in responding to that audit request.



            19           MR. RUBOTTOM:  In the past, if an audit finding



            20      was on your department, would you work with the



            21      audit department to help prepare the president's



            22      response?



            23           THE WITNESS:  Yes.



            24           MR. RUBOTTOM:  Okay.  Thank you for -- for



            25      reminding me about that subject matter, but I did
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             1      lose my train of thought.



             2           Okay.  The general appropriation act, the way



             3      it deals with those buildings, it says these



             4      buildings are authorized to be constructed with



             5      non-appropriated funds and may be eligible for plant



             6      operation and maintenance after completion.



             7           Were you aware that that language is in the



             8      general appropriation act?



             9           THE WITNESS:  Generally aware, but the way it



            10      worked at UCF was when the appropriation act came



            11      out, our vice president for governmental relations



            12      would go through the appropriation act with a



            13      fine-tooth comb, and he would come to the



            14      president's staff and with a summary sheet of the



            15      things that we should know coming out of it.



            16           So I didn't spend a lot of time working through



            17      the details of the appropriation act because the



            18      vice president for governmental relations and his



            19      staff did that, and basically told us what we needed



            20      to know.



            21           MR. RUBOTTOM:  And that report might be --



            22      those buildings have been authorized?



            23           THE WITNESS:  I don't think it would have been



            24      -- it may or may not have.  I don't recall.



            25           MR. RUBOTTOM:  Would it surprise you to know
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             1      throughout the State University System there's a



             2      lack of comprehension of the results of putting



             3      buildings on that list?



             4           THE WITNESS:  It would not surprise me at all



             5      to think there's a lack of comprehension about a lot



             6      of the capital process.



             7           (Discussion off the record.)



             8           MR. RUBOTTOM:  Back on the record.



             9           Are there -- are you aware of new construction



            10      projects for which E&G funds were used prior to the



            11      Colbourn Hall commitments?



            12           Let me rephrase that; more than $2 million



            13      projects, because that seems to be the number that's



            14      important.



            15           THE WITNESS:  I don't really recall.



            16           MR. RUBOTTOM:  Okay.



            17           THE WITNESS:  And it's because prior to that,



            18      we were getting PECO funding for most things, and it



            19      was not an issue.  So I don't think that would have



            20      been happening.



            21           MR. RUBOTTOM:  Okay.  These questions might not



            22      seem fair, but I feel like it's important we ask



            23      them.



            24           Are you aware of any other inappropriate issues



            25      of restricted funds at UCF?
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             1           THE WITNESS:  No.



             2           MR. RUBOTTOM:  At the DSO's of UCF?



             3           THE WITNESS:  No.



             4           MR. RUBOTTOM:  Did you hear -- well, Trustee



             5      Walsh has raised the issue about a prepaid lease



             6      that he claimed that he came to talk to you about



             7      in, I think, August, thinking that the prepayment



             8      amount was larger than would be normally economical.



             9           THE WITNESS:  Yes.



            10           MR. GREENE:  Wait for him to finish his



            11      question.



            12           MR. RUBOTTOM:  Do you -- are you familiar with



            13      that circumstance and do you know why a large



            14      prepayment was planned on that lease?



            15           THE WITNESS:  Yes.



            16           MR. RUBOTTOM:  Can you explain that to us?



            17           THE WITNESS:  It was -- was a lease on a



            18      property in the research park for one of our



            19      academic departments, and they had money in their



            20      current budget that they felt that they could use



            21      for the lease.



            22           They weren't sure if they -- this is the way I



            23      remember it.  They weren't sure they would have the



            24      same amount of money in future years, so they



            25      thought it would be good idea to make a large
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             1      prepayment on the lease while they had the money for



             2      the lease, and then that would relieve some of their



             3      problems downstream.  That's what I remember about



             4      it.



             5           He was concerned because if something happened



             6      and you made a big prepayment, that was not



             7      appropriate and we would have lost any earning or



             8      anything we might have had on the money had we not



             9      spent it for that purpose.



            10           MR. RUBOTTOM:  Do you recall saying anything to



            11      him in that context that it's important to spend



            12      down carryforward or to get this money off our books



            13      so the legislature doesn't think we're sitting on



            14      money or anything like that?



            15           THE WITNESS:  I don't remember that in the



            16      conversation with him, but there was always constant



            17      pressure to spend down carryforward, constant.



            18           MR. RUBOTTOM:  Okay.  Carine, do we have any



            19      more?  You have the rest of the documents you wanted



            20      to walk through.



            21           MS. MITZ:  Yes.  Real quick, I'll breeze



            22      through.



            23  BY MS. MITZ:



            24      Q.   Okay.  Mr. Merck, if you don't mind turning to



            25  Document 3.  That should be an e-mail sent out from the
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             1  State University System in July, 2013.  Can you take a



             2  look at that, get familiar with it, and let me know when



             3  you're ready?



             4      A.   Okay.



             5      Q.   All right.  So the BOG has told us that



             6  included in the group address for SUS counsel for admin



             7  and financial affairs included all the CFOs of state



             8  universities.  So based on that and seeing that e-mail



             9  address on the top, do you agree that this was sent to



            10  you?



            11      A.   It would have -- if this -- if it's copied to



            12  the counsel for financial and administrative affairs, it



            13  would have come to my office, yes.



            14      Q.   Do you just not recall receiving it?



            15      A.   No.



            16      Q.   Okay.  Clearly, Scott Cole was also copied on



            17  the e-mail.  Do you recall him ever discussing it with



            18  you?



            19      A.   No.



            20      Q.   Okay.  Do you recall Tracy Clark or Christy



            21  Tant ever discussing this e-mail with you?



            22      A.   No.



            23      Q.   What I would like you to do next is flip to tab



            24  four or document four, and take a look at that e-mail.



            25  And when you're done, let me know.
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             1      A.   Okay.



             2      Q.   All right.  This was the e-mail that was



             3  obtained, I think, from Bryan Cave, who would have



             4  obtained it from UCF.



             5           Your name is in the CC line.  Do you dispute



             6  that this e-mail was sent to you?



             7      A.   I don't -- I'm not disputing.  I don't remember



             8  this particular e-mail.  I remember another one on the



             9  same topic that was distributed to me and to the



            10  provost.



            11      Q.   Okay.  Let's get to that.  Why don't you flip



            12  to tab five, and I think that might be the e-mail that



            13  you are referring to.



            14      A.   Maybe.  There might have been another one, but



            15  this one has the same thought that I had.



            16      Q.   Okay.  So this e-mail was sent, it looks like,



            17  on December 2nd of 2014.



            18      A.   Correct.



            19      Q.   Do you recall when Dale Whittaker started with



            20  the university?



            21      A.   No.  It was four years prior to him becoming



            22  president, so that would probably have been around 2014.



            23      Q.   Okay.  Do you recall why you cc Dale Whittaker



            24  on this e-mail, on your reply?



            25      A.   Because the College of Medicine reports to him.
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             1      Q.   And do you have any recollection of having any



             2  discussions with him or him replying to your e-mail?



             3      A.   No.



             4      Q.   Okay.  I don't think I have any further



             5  questions.



             6           Actually, yes.  I wanted you to flip to the



             7  next tab.  That should be six, and there should be an



             8  e-mail from Tracy Clark to you and Dale.



             9      A.   Uh-huh.



            10           MR. GREENE:  He's got it.



            11           THE WITNESS:  I've got it.



            12  BY MS. MITZ:



            13      Q.   Okay, great.  Does this appear to be something



            14  that was routinely either e-mailed or printed out and



            15  discussed with you and Dale, the attachment?



            16      A.   Yes.



            17      Q.   And does this attachment, which let's call it



            18  capital projects current funding plan, does it reflect



            19  that certain projects, including Trevor Colbourn Hall



            20  and the Colbourn Hall renovation, as being funded by



            21  E&G?



            22      A.   Yes, it does.



            23      Q.   Okay.  And do you recall whether Provost



            24  Whittaker ever replied to this e-mail or sent you a



            25  subsequent e-mail?
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             1      A.   I don't know if it's this particular one, I



             2  think it is, that he wrote back to Tracy with -- there



             3  was a handwritten commentary on the form that if it's



             4  not this one, it looked just like this, that had a lot



             5  of questions for her which obviously showed he had



             6  reviewed it in some careful detail and had questions,



             7  follow-up questions about it, but no question about the



             8  E&G for Trevor Colbourn.



             9      Q.   All right.  Thank you.  Very good.  Thank you,



            10  sir.



            11           MS. MITZ:  Okay, Don.  I pass it on to you.



            12           MR. RUBOTTOM:  I have a follow-up.  What we've



            13      been learning is there's a lack of guidance from the



            14      BOG.  There's a lack of training at the university



            15      level.  The BOG themselves have mentioned last month



            16      that there's a lack of training for trustees.



            17           So what we've learned from employees is that



            18      they learned on the job.



            19           THE WITNESS:  Right.



            20           MR. RUBOTTOM:  That Document 5 e-mail where you



            21      forwarded to Dr. Whittaker an articulate explanation



            22      by Tracy of E&G, is that the type of sporadic



            23      communications that an administrator at UCF would --



            24      through which an administrator at UCF would be



            25      trained on issues like that regulation?





                                                                      116







             1           THE WITNESS:  Unfortunately, yes.



             2           MR. RUBOTTOM:  And so your own learning on



             3      those things would have come through similar types



             4      of sporadic interactions, whether it was BOG e-mails



             5      or general counsel or audit whatever?



             6           THE WITNESS:  Or internal conversations.



             7           MR. RUBOTTOM:  Okay.  I want to talk about E&G



             8      investments.  You told us on the phone a few weeks



             9      ago about how you recognized that you had large cash



            10      reserves that could maybe be better placed.



            11           THE WITNESS:  Right.



            12           MR. RUBOTTOM:  I am not an investments expert.



            13      I am not a cash management expert.  I did grow up in



            14      a household of someone that had some expertise in



            15      that area.



            16           It kind of surprised me at the time that you --



            17      that operating cash might be invested in various



            18      equities, whatever.



            19           I have looked at the investment policy.  I know



            20      you are familiar with that.  And it does have the



            21      category, the pools of what kinds of funds are



            22      supposed to be.



            23           THE WITNESS:  Right.



            24           MR. RUBOTTOM:  And yet we hear discussions of



            25      using unrealized gains to pay for a project.
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             1           And the best I can understand about that is



             2      that you reallocate the ownership shares of the



             3      investment pools when you make those kinds of



             4      transactions on your cash books.  Is that an



             5      accurate -- a fair representation of how those



             6      things have been managed?



             7           THE WITNESS:  That's fair, and it's also fair



             8      to say that's confusing.



             9           MR. RUBOTTOM:  My representation is confusing?



            10           THE WITNESS:  No, the way that's handled.



            11           MR. RUBOTTOM:  And you understand that would



            12      confuse observers?



            13           THE WITNESS:  Yes.



            14           MR. RUBOTTOM:  Who made the decision in



            15      February, 2010, to move 210 from the SPIA account at



            16      the SBA to Bank of New York?



            17           THE WITNESS:  In 2010?



            18           MR. RUBOTTOM:  February, 2010, is my



            19      understanding of when that occurred.



            20           THE WITNESS:  That -- I'll have to give you a



            21      little bit more.



            22           When the big financial crunch hit, all of our



            23      money was split between SBA and SPIA.  SPIA [sic]



            24      had a run on the money.  It was frightening to



            25      everybody.  We got out right before it was shut
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             1      down, and left about $5,000 or so in there as a



             2      placeholder.



             3           That left all of our cash in SPIA, which was



             4      concerning.  Although SPIA has some agencies like



             5      the highway department that have -- that are



             6      required by law to keep their cash there so you



             7      wouldn't have that danger of a run.



             8           But that prompted us to start to look at should



             9      we be doing something else.



            10           MR. RUBOTTOM:  Let me stop you there so I can



            11      go back and be clear, because I think you misspoke.



            12      You said you took your cash out of SPIA?



            13           THE WITNESS:  No, out of SBA.



            14           MR. RUBOTTOM:  And what SBA was that account



            15      taken out of?



            16           THE WITNESS:  I don't know.  I just know that



            17      SBA, that was the group.  That was the fund that the



            18      state treasurer ran that had cash balances from



            19      state agencies in it.



            20           MR. RUBOTTOM:  And those were invested at



            21      interest, they were liquid?  Is that your



            22      understanding?



            23           THE WITNESS:  Yes, yes, yeah.



            24           MR. RUBOTTOM:  But interest rates also went to



            25      zero in those times.
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             1           THE WITNESS:  Yeah, right.



             2           MR. RUBOTTOM:  So you were trying to figure out



             3      what to do with what you had in that particular



             4      account?



             5           THE WITNESS:  And we moved it over to SPIA.



             6           MR. RUBOTTOM:  Did you get any guidance from --



             7           THE WITNESS:  Yes.



             8           MR. RUBOTTOM:  -- the capital or from the BOG



             9      or the SBA about making those kinds of transactions?



            10           THE WITNESS:  One of our university trustees



            11      was a financial advisor with Ameriprise, and he was



            12      the chair of the finance committee at the time.



            13           MR. RUBOTTOM:  Which trustee was that?



            14           THE WITNESS:  I knew you were going to ask me.



            15      Let's come back to that.



            16           MR. RUBOTTOM:  Was it Mr. Gary or another one?



            17           THE WITNESS:  It was an early -- Conrad



            18      Santiago.  Conrad Santiago was the chair of the



            19      finance committee at the time and had a really good



            20      understanding of these things.



            21           So the board had us create a small subgroup



            22      with he as the chair to look at what we should do



            23      going forward as a result of the financial crisis.



            24      And the recommendation that we all came to, to the



            25      board was that we -- we found that there's a statute
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             1      that allows us to have alternate investments of our



             2      cash, alternate to SPIA, if we had a board approved



             3      investment policy.



             4           MR. RUBOTTOM:  Right.



             5           THE WITNESS:  So then while we were looking at



             6      it, interest rates, as you said, were minimal to



             7      zero.  And so we thought this might be an



             8      opportunity to get a little bit more cash.



             9           So we established the principle that we wanted



            10      safety of the corpus to be paramount, we wanted



            11      liquidity, and we wanted to earn a little bit of



            12      money.  The third priority was to earn a little bit



            13      more money, potentially, than SPIA would give us.



            14           So when we looked at all the balances, it's



            15      kind of like the gas in your car's tank.  I mean, if



            16      you're fairly conservative and you go to the pump



            17      and fill up your tank on a fairly regular basis,



            18      there's always some residual gas in the tank, and we



            19      saw that was what was happening with our cash



            20      balances.  We have cash flowing in in the fall and



            21      then January and the summer, and then spending it



            22      down.  But there was always this residual that we



            23      never touched as that money churned through there.



            24           So we thought a way to up the returns a little



            25      bit and still be safe would be to put a percentage,
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             1      maybe 10 to 14 percent of our cash in equities,



             2      because we thought if the -- if the market went down



             3      50 percent, we would lose 6 percent, maybe.  It



             4      seemed like a fairly minimal risk.



             5           Plus since we never had needed that for



             6      liquidity purposes, we could ride out a downturn



             7      anyway.  So the board, everybody agreed that was



             8      pretty safe.



             9           MR. RUBOTTOM:  When you say the board, you mean



            10      the finance and facilities --



            11           THE WITNESS:  Board of trustees.



            12           MR. RUBOTTOM:  -- committee or the full board?



            13           THE WITNESS:  The full board, the full board.



            14           MR. RUBOTTOM:  The full board adopted the



            15      investment policy?



            16           THE WITNESS:  Yes, yes, they did.



            17           MR. RUBOTTOM:  Who made the particular



            18      allocations and did the board approve the



            19      allocations?



            20           THE WITNESS:  We -- we hired a consulting firm,



            21      The Bogdahn Group.  They've changed their name



            22      since, but it was The Bogdahn Group as our outside



            23      consultant who helped us work through what would be



            24      an appropriate analysis and distribution of those



            25      funds, being conservative in mind.
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             1           So with our finance group that the board had



             2      appointed, working with The Bogdahn Group, we came



             3      up with that policy, and we still use that company



             4      to come back annually to make sure we're adhering to



             5      all of the things in the policy, sort of a fiduciary



             6      check.



             7           MR. RUBOTTOM:  I understand that.



             8           THE WITNESS:  Okay.



             9           MR. RUBOTTOM:  And I understand your discussion



            10      of cash.



            11           THE WITNESS:  Okay.



            12           MR. RUBOTTOM:  Was there any discussion at the



            13      time of whether that was a permissible use of E&G



            14      cash?



            15           THE WITNESS:  No, because there's no reason to



            16      think that it's not permissible.  It was all either



            17      in SPIA or somewhere already invested in whatever



            18      they invested in, bonds.  I don't know if they had



            19      equities in SPIA, but they invested it in financial



            20      instruments that earned interest, and we were doing



            21      similar, the same thing.



            22           MR. RUBOTTOM:  But those weren't all central



            23      reserves.  Those was cash that was in various



            24      departmental and subdepartmental --



            25           THE WITNESS:  Right.
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             1           MR. RUBOTTOM:  -- programs.



             2           THE WITNESS:  Right, right.



             3           MR. RUBOTTOM:  -- or accounts.  I don't even



             4      know what you call all the pieces.



             5           THE WITNESS:  Right.



             6           MR. RUBOTTOM:  So you started with a listing of



             7      entities within the university that owned pieces of



             8      that.  I mean, you knew whose money it was you were



             9      putting there.



            10           THE WITNESS:  And then it pretty much lost its



            11      identity once it was in there, but everybody owned



            12      shares.  It was like a mutual fund.



            13           MR. RUBOTTOM:  I understand.  But how did you



            14      track the shares?  And how would you assign -- when



            15      somebody needed to cash out their share, how would



            16      you reassign, because you didn't -- my understanding



            17      is there were only about two liquidations in that



            18      period --



            19           THE WITNESS:  Right, right.



            20           MR. RUBOTTOM:  -- of a total of around 20



            21      million.



            22           THE WITNESS:  Right.



            23           MR. RUBOTTOM:  And I'm assuming that some of



            24      those departments or subdepartments needed some of



            25      their money sometimes.  So how would you re -- what
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             1      process would you use to reallocate that?



             2           THE WITNESS:  I don't know.  I don't know.



             3           MR. RUBOTTOM:  Okay.



             4           THE WITNESS:  I think Tracy could answer your



             5      question there.



             6           MR. RUBOTTOM:  Okay.  Do you remember when the



             7      regulation was amended in 2013?  The BOG made



             8      specific reference to interest on E&G, because



             9      apparently some universities may have been using



            10      that interest for investment gains for non-E&G



            11      purposes.



            12           MR. GREENE:  Wait for the question.



            13           MR. RUBOTTOM:  For non-E&G purposes.  Do you



            14      recall that regulation being expressed, that E&G



            15      interest had to keep the E&G color?



            16           THE WITNESS:  I recall it being expressed.  I



            17      don't remember reading the particulars, but I know



            18      that when we started to allocate funds from the



            19      realized gains, Tracy would be careful to make sure



            20      that she was using -- I don't know how she did it,



            21      whether it was on a percentage basis or what, but to



            22      try to make sure that she was using interest on



            23      everything but E&G, when we were trying to use those



            24      for non-E&G type things.



            25           MR. RUBOTTOM:  But Tracy was responsible for
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             1      tracking all of those; is that right?



             2           THE WITNESS:  Right, right.



             3           MR. RUBOTTOM:  I believe Christy or somebody



             4      delivered to Kathy or somebody a spreadsheet with



             5      about 15,000 rows of these various allocations of



             6      those investment funds.



             7           THE WITNESS:  I didn't see that.



             8           MR. RUBOTTOM:  Some of them had negative



             9      balances, some of them had positive balances.



            10           Would that, in your mind, on the date of that,



            11      that would have been the result of all those



            12      allocations over the ten or so years that those



            13      funds had been invested?



            14           THE WITNESS:  I didn't see that.  I think I was



            15      gone by the time she was doing that, so I'll take



            16      your word for it.



            17           MR. RUBOTTOM:  Did you ever review -- it's my



            18      understanding you were the chief executive of



            19      investment policy?



            20           THE WITNESS:  Right.



            21           MR. RUBOTTOM:  Did you ever review the accounts



            22      that she was keeping as to whose money was where?



            23           THE WITNESS:  Not at that level, not at that



            24      level.



            25           MR. RUBOTTOM:  How did you allocate the
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             1      earnings?  I know you had four different pools.  Did



             2      you share the earnings alike or did you allocate the



             3      earnings to the funds that were appropriately in the



             4      particular pool?



             5           Let's put it this way.  Would everybody's money



             6      be spread over the pool pro rata?



             7           THE WITNESS:  Everybody's money would have been



             8      spread over the pool pro rata.



             9           MR. RUBOTTOM:  Okay.



            10           THE WITNESS:  Yes.  So what they received from



            11      the earnings would have been a calculation that



            12      Tracy would have done, maybe with The Bogdahn Group;



            13      I don't know.  But I know the intent was to try to



            14      make sure whoever put the money in, got an



            15      appropriate amount out after the expenses for



            16      running it and those sorts of things.



            17           MR. RUBOTTOM:  Okay.  Did you have any



            18      long-term plan on liquidations and reallocations or



            19      was that just all using cash to make those kind of



            20      reallocations as people needed their money?



            21           THE WITNESS:  If I'm understanding the question



            22      now, the long-term plan?



            23           MR. RUBOTTOM:  Yes.



            24           THE WITNESS:  The long-term plan was to build



            25      up the unrealized gains to a point that we felt that
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             1      we could withstand market drops and so forth without



             2      going negative on the gains.



             3           And when we got beyond that point, and we were



             4      thinking about 15 or 20 million, if we got above



             5      that point, then we could start thinking about



             6      allocating those to university needs, and we --



             7           MR. RUBOTTOM:  So the goal would have been to



             8      make sufficient security of the -- or surety of the



             9      principal, that the principal is absolutely safe --



            10           THE WITNESS:  Oh, yeah, right.



            11           MR. RUBOTTOM:  -- before you start withdrawing



            12      funds to spend?



            13           THE WITNESS:  Right.



            14           MR. RUBOTTOM:  Earnings.



            15           THE WITNESS:  Right, precisely.



            16           MR. RUBOTTOM:  Okay.  Do you know -- are you



            17      familiar with a transaction in June of 2013 with



            18      respect to 10.9 million realization of gains or



            19      liquidation of some kind?



            20           THE WITNESS:  I can't -- I know it was -- at



            21      the time I did.  I've lost it now.



            22           MR. RUBOTTOM:  Okay.  Did you ever discuss this



            23      cash management strategy with other university CFOs?



            24           THE WITNESS:  I did, and most didn't know --



            25      were not familiar with what I was talking about and





                                                                      128







             1      there were -- very few were doing it.  UF might have



             2      been doing it.



             3           And I did -- when we'd get the reports of the



             4      earnings and everything, every time they would come



             5      in from The Bogdahn Group with their analysis of



             6      what was going on, I would forward a copy of that to



             7      the chair of the finance committee.  And I also



             8      forwarded it to Bob Garvy, whether he was chair of



             9      the committee or not, because he was -- his



            10      background was more into that financial area, and I



            11      know he had an interest in it.



            12           So I always made sure that every time I would



            13      get a monthly report or quarterly report of how



            14      those funds were doing and what's going on, I would



            15      send it to the chair of the finance committee and



            16      the BOG.



            17           MR. RUBOTTOM:  Okay.  Did you report regularly



            18      to the finance committee --



            19           THE WITNESS:  Yes.



            20           MR. RUBOTTOM:  -- about the progress of the



            21      fund and --



            22           THE WITNESS:  Yes.



            23           MR. RUBOTTOM:  -- would that be quarterly or



            24      monthly or --



            25           THE WITNESS:  It was not monthly.  It probably
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             1      would have been quarterly.  I don't remember the



             2      frequency.  I know it was not monthly, but we did,



             3      and that was one of our points that The Bogdahn



             4      Group did was to make sure that we were making the



             5      required reporting to the board.  And that -- and we



             6      had the Bogdahn representative there, that were our



             7      advisors, present at the meetings to answer any



             8      questions that people might have.



             9           MR. RUBOTTOM:  Okay.



            10           THE WITNESS:  It might have been annually, the



            11      more I think about it.



            12           MR. RUBOTTOM:  Did anybody consult you at any



            13      time before you left about attributing some of the



            14      unrealized gains in the fund to repayment of Trevor



            15      Colbourn Hall E&G?



            16           THE WITNESS:  It would have been a logical



            17      thing to do.



            18           MR. RUBOTTOM:  But nobody consulted with you



            19      about that?



            20           THE WITNESS:  They might have been forwarded to



            21      me, but not consulted in that sense.



            22           MR. RUBOTTOM:  I think on September 20th at the



            23      board meeting that they laid out, I think Kathy laid



            24      out a repayment plan or schedule that included about



            25      13 or -- between 10 and 16 million in unrealized
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             1      gains as part of the refunding mechanism.



             2           THE WITNESS:  And that makes sense.



             3           MR. RUBOTTOM:  I understand why it makes sense



             4      economically and financially.



             5           Where it didn't make sense was when people are



             6      expecting E&G cash to be made whole, because they



             7      don't understand that some of that money is in the



             8      investment pool.  So people began to ask questions



             9      about it.  The auditor commented on that particular



            10      mode of refunding.



            11           Would you have expected that plan to be



            12      developed by Kathy and Tracy during that September



            13      period when they were trying to figure out how to



            14      repay?



            15           THE WITNESS:  Yes, yes.



            16           MR. RUBOTTOM:  Okay.  Would you -- when you had



            17      the liquidation, would you report that to the



            18      finance committee at the next meeting or would you



            19      get approval beforehand or --



            20           THE WITNESS:  Like I said, there were only two,



            21      and I don't remember the exact ones, who was



            22      involved in it, but it was reported.  From then on,



            23      if you look at those reports now, they still show



            24      even today where those two liquidations occurred.



            25           MR. RUBOTTOM:  Right.
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             1           THE WITNESS:  So it was totally transparent in



             2      that sense.  I just don't remember the -- the detail



             3      of who was involved in doing it at the time.



             4           MR. RUBOTTOM:  But you can understand why



             5      people would ask questions in light of the fact that



             6      the university has taken the position that we can



             7      refill a hole with this particular class of asset?



             8           THE WITNESS:  Sure.  I don't see those as



             9      hostile questions at all.



            10           MR. RUBOTTOM:  I believe that category, when



            11      they presented that, they showed E&G and they



            12      preserved that share of earnings.  They showed some



            13      federal funds.



            14           What categories of federal funds would we have



            15      in the investment pool over a ten-year period?



            16           THE WITNESS:  I don't know.



            17           MR. RUBOTTOM:  Have you ever been involved in



            18      any federal audits questioning that we parked their



            19      money or anything?



            20           THE WITNESS:  No.



            21           MR. RUBOTTOM:  Okay.



            22           MR. GREENE:  Can we take a three-minute break?



            23           (Brief recess.)



            24           MR. RUBOTTOM:  Let's go back on the record.



            25      Carine, you're next.
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             1  BY MS. MITZ:



             2      Q.   Okay.  Mr. Merck, is there anything else you



             3  think we need to know in order to complete our



             4  investigation about the knowledge on the part of certain



             5  employees that E&G was being used for construction?



             6      A.   I think we, the employees, shared a common



             7  understanding or a common belief that we were not doing



             8  anything illegal.  There was no -- no thought that what



             9  we were doing was illegal, nothing intentional in that



            10  regard.  I just want to clarify that.



            11           And that really brings me to the four employees



            12  that were -- are in the process of being terminated, if



            13  they haven't already been.  I just want to, on the



            14  record, say how unfair I think that is.  They didn't



            15  deserve that.



            16           They were, I believe, intended to divert



            17  attention from people higher up in the chain.  I think



            18  the chairman and the president felt a need to show



            19  action in response to the things, the negative things



            20  that were being said, and they wanted to, for lack of a



            21  better term, to produce some scalps to show.  And these



            22  four people were on the receiving end of that unfairly.



            23           I just --



            24      Q.   Okay.  Thank you for that.  If anything else



            25  comes to your mind that would help us in our





                                                                      133







             1  investigation, particularly involving the people who had



             2  knowledge of the use of E&G for capital projects, as



             3  well as people who had the knowledge that wasn't



             4  permitted, would you be willing to put that in a sworn



             5  statement or an affidavit for us?



             6           MR. GREENE:  Yes, we're cooperating.  Bill was



             7      looking to me, but yes, we'll supplement.



             8           MS. MITZ:  Okay.  Thank you for that.



             9      Mr. Merck, do you already know what you want to tell



            10      the committee on Tuesday?



            11           THE WITNESS:  No.  I was just hearing from Don



            12      a few minutes ago or a few hours ago now, that I'll



            13      probably be asked to make about a five-minute



            14      opening statement.



            15           MR. RUBOTTOM:  Likely not more than that.  I



            16      think we could talk about that off the record.



            17           THE WITNESS:  Okay.



            18           MR. RUBOTTOM:  Carine, I do have a couple more,



            19      because, I think, of what she asked earlier.



            20           Is there anything that -- that you think we



            21      might not know about the knowledge level of



            22      Dr. Whittaker or any or all of the trustees with



            23      respect to the matters that have created -- the use



            24      of E&G funds for capital projects over the past six



            25      years?
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             1           THE WITNESS:  My sense is that they were



             2      informed in writing.  They were informed orally.



             3      Dr. Whittaker was even more so informed through



             4      correspondence, reports, conversations with Tracy,



             5      Christy and others in our various meetings.



             6           I find it difficult to believe that there are



             7      people who are saying they were clueless about the



             8      use of E&G funds or carryforward funds towards



             9      Trevor Colbourn.  That just astounds me that people



            10      would say they didn't know that.



            11           MR. RUBOTTOM:  I just lost my train of thought



            12      again.  There was one more I had.



            13           Oh.  I can't remember if we asked you, have you



            14      read the Bryan Cave report?



            15           THE WITNESS:  Yes.



            16           MR. RUBOTTOM:  Have you reviewed the exhibits



            17      in that report?



            18           THE WITNESS:  Yes.



            19           MR. RUBOTTOM:  Is there anything in that report



            20      you dispute?



            21           THE WITNESS:  Absolutely.



            22           MR. RUBOTTOM:  Would you tell us what those



            23      matters are?



            24           THE WITNESS:  I've got some notes here I made,



            25      hoping that you would ask me that.
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             1           MR. RUBOTTOM:  Thank you.



             2           THE WITNESS:  Some are minor and some are more



             3      important.



             4           The first one that's just me is page 7 says,



             5      Merck took full responsibility for the decision to



             6      use the E&G funds for TCH.  That is a total



             7      overstatement.



             8           My expression of responsibility was my role in



             9      what happened as the chief financial officer, not to



            10      take on the responsibility for the general counsel,



            11      for the president, for the provost, for the board,



            12      for the BOG, all those.



            13           It was a narrow expression of mine, but they



            14      continued to hammer on that full word that they



            15      added as time went on.



            16           I felt like -- going back one page, page 6



            17      refers to Bill Merck as a "key figure in all of the



            18      decisions."  To me, that just started off that



            19      report with a bias that Bill Merck is going to be



            20      loaded up with everything that follows.



            21           Page 7 says "the evidence does not support a



            22      conclusion that Colbourn presented an imminent



            23      health or safety risk requiring emergency action."



            24      I just want to say I totally disagree with that and



            25      I think that anybody that read the engineer's report
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             1      would have to conclude that that was a dangerous



             2      situation.



             3           And then page 7, he says, "nor does it support



             4      the claim that there was no other -- " alternative



             5      use but "-- alternative but to use E&G funds."  I



             6      disagree with that, too; that the suggestions that



             7      he had about a couple of projects, they just weren't



             8      practical or financially feasible to shift those



             9      funds at that point.  It's just not right.



            10           And then page 7, too, he says at Merck's



            11      discretion "a new international student center" ...



            12      used "permissible funds that could have been



            13      applied," et cetera, et cetera.  To refer to it as



            14      an international student center makes it sound like



            15      it's discretionary, kind of frivolous, when in fact



            16      the building was an academic building.



            17           We had a contract with a company called



            18      Shorelight to increase the number of international



            19      students on campus.  And part of what they offered



            20      coming in was to build the facility on our campus if



            21      we didn't have adequate facilities to handle it.



            22      None of us wanted that.  We did not want that.  We



            23      didn't want them to have a building on our campus.



            24      So we and the board, we all decided we would build



            25      an academic building to house the academic programs
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             1      and the academic support functions for those -- all



             2      incoming students.  So I thought that was



             3      downplaying what that building was.



             4           Page 8, "We found no evidence that Merck, or



             5      anyone acting at his direction, ever specifically



             6      told the BOT that the source of funding for TCH was



             7      E&G funds."  And I disagree, and we provided written



             8      documents, and I think also the transcript where we



             9      were answering Marchena directly disputes some of



            10      that.



            11           Page 8 says "We found no evidence that Merck,



            12      or anyone acting at his direction, ever explained to



            13      the BOT that the funding of TCH was not permitted



            14      under BOG regulations and may lead to adverse



            15      consequences for the university."  On the surface,



            16      that's true, but false in that I was not aware of



            17      that particular regulation during the



            18      decision-making process.



            19           Page 8.  "Merck clearly understood that state



            20      auditors might find the project to be in violation



            21      of the restrictions on the use of E&G funds."



            22      That's, to me, a mischaracterization.  I thought it



            23      would go against the conventional use of



            24      carryforward funds, but not a violation of a



            25      specific restriction.
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             1           On page 8, "Merck acknowledged on several



             2      occasions that he could not have disclosed the



             3      relevant risks to the BOT, because he knew the BOT



             4      would not have gone forward with the project had he



             5      done so."  I think we address that in my letter and



             6      the one at Dr. Hitt's, too, that we were talking



             7      about -- that we didn't believe it was going to be



             8      -- it was not -- we didn't think it was illegal, to



             9      start.  We thought it was something that we could



            10      address and handle, and we didn't want to distract



            11      anybody from the major point which was we have a bad



            12      building that's going to hurt somebody.



            13           Page 9 says speak of Clark and Tant.  Burby



            14      accused them of mischaracterizing the allocations as



            15      being for deferred maintenance, and that is just



            16      wrong, wrong, wrong.  They followed the BOG



            17      reporting guidelines.



            18           Page 9.  Speaking -- Burby was speaking of



            19      Clark and Tant.  "Their actions had the effect of



            20      concealing the use of those funds for a construction



            21      project."  No intent was there to conceal use.  This



            22      word was -- that "conceal" word was picked up by



            23      Chairman Marchena later, and I think Mr. Burby used



            24      the phrase "the effect of" to sort of cover his



            25      speculation that that was what was going on.
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             1           Page 9.  This is not too major, but told by



             2      Merck that he might draw an audit comment which he



             3      could handle.  I didn't know I was doing something



             4      that would be considered illegal, so, yes, I thought



             5      I could reasonably handle it, talking with



             6      reasonable people.



             7           Page 10.  "Chase denied being aware of any



             8      restrictions on the use of E&G funds."  My comment



             9      is:  Like everyone else.



            10           Page 10, "We found evidence that ... Whittaker



            11      received vague and arguably misleading" evidence



            12      "about the source of funding for TCH from Merck and



            13      others."  That's just patently not true.



            14           Page 10.  "Perhaps more importantly, Whittaker



            15      stated that he was not familiar with restrictions on



            16      the use of E&G funds, and we found no persuasive



            17      evidence to the contrary."  Again, protect the



            18      president; blame Merck.  As chief budget officer, he



            19      was unfamiliar, but Merck as CFO should have been.



            20      I am not buying all of that.



            21           Page 10.  "Whittaker recalled hearing Merck



            22      state that the funding for TCH might lead to an



            23      'audit comment,' which he said did not worry him



            24      because he" -- Whittaker -- "was not familiar with



            25      state audits at the time."  A career in higher ed
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             1      and the new president and he's not familiar with



             2      state audits?  That's difficult to buy.



             3           Page 10 [sic].  "Whittaker ... did not feel he



             4      was in a position to challenge Merck because he



             5      appeared to have the full confidence of the



             6      president."  My response is Whittaker reported to



             7      the president, as did I.  The provost is a number



             8      two position in the university.  He couldn't



             9      challenge me?



            10           Page 10.  Let me just skip that one.



            11           Page 13.  This is Burby.  "There is no



            12      available case law or Florida Attorney General



            13      opinions interpreting the BOG's regulations during



            14      the relevant period, and the BOG does not publish



            15      any formal guidance."  That's Burby talking.  And



            16      then -- and I'm saying, and that is the evidence



            17      that I should be completely aware, but no one else?



            18           And there was a proposed amendment that was



            19      circulated in redline format for comment, and no



            20      comments were received from the SUS institutions.



            21      And that's -- okay.



            22           And pages 13 and 14 goes into carryforward



            23      funds specifically, finally having the same



            24      restrictions as annual E&G funds, "except where



            25      expressly allowed by law."  So why was there no
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             1      mention of the statute referenced in our letter,



             2      Section 1013.74 of the Florida statutes, which says



             3      you can use E&G funds for calamity for a building



             4      project?



             5           Page 14.  Under section three, Colbourn Hall,



             6      says by the late -- "By the late 2000s, it was



             7      experiencing structural and other problems, some



             8      typical of a building of its age."  By inserting the



             9      phrase "some typical of a building its age," it made



            10      the whole sentence seem like there was no emergency.



            11      I object to that.



            12           Page 18.  "Several participants in the budget



            13      chats indicated that they believed E&G funds were



            14      permitted to be spent on renovation and repair



            15      projects.  In fact, E&G funds may be used for this



            16      purpose, but only up to a limit of $2 million



            17      according to BOG staff.  The budget chat



            18      participants who were available for an interview



            19      stated that they were unaware of the $2 million



            20      limit."  I, too, was unaware of the $2 million



            21      limit.



            22           Page 20.  "Gonzalez stated that she understood



            23      that E&G funds could be used for renovations and was



            24      unaware of any cap on the use of E&G funds for this



            25      purpose."  I was of the same mind.
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             1           Page 21.  Speculation by Burby that "It is



             2      possible that Hitt, Merck, and others understood



             3      that this authority allowed Hitt to add Colbourn as



             4      a capital project in the allocation document without



             5      seeking further authorization from the board of



             6      trustees."  That's -- that whole statement is news



             7      to me.  For Burby -- this speculation on Burby's



             8      part adds to some sort of a conspiracy theory that



             9      he was trying to weave.



            10           The transcripts on page 34, we've already



            11      talked about those.  That's where Tracy and I



            12      explain carryforward in response to a question from



            13      Chairman Marchena.



            14           Page 34 [sic].  "Both Clark and Tant indicated



            15      in their interviews that they were unaware of the



            16      specific regulation or law that restricts the use of



            17      E&G funds for new construction.  Rather, they said



            18      it was just something they had learned on the job."



            19      And my response is:  Me, too.



            20           Page 39 was confusing.  Quoting:  "And in at



            21      least one instance, discussed below, Merck" may have



            22      -- "may have affirmatively misrepresented to them



            23      the source of funding for the projects."  What



            24      follows this theory of Burby's is a meeting attended



            25      by several people looking at a document I did not
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             1      prepare.  I am not sure what he was really talking



             2      about there.



             3           Page 41, he was -- I think Burby was trying to



             4      make a point that the building was not an emergency



             5      because he's -- he's saying Kernek's comments



             6      regarding the building being safe for occupants for



             7      at least the next two years was what I believed to



             8      be -- to further the false narrative that there was



             9      no emergency.  It takes at least two years to design



            10      and replace a building, and the clock was ticking.



            11      So for a while, it is safe, but it's on its way to



            12      being unsafe, and it's not that safe, even at that.



            13           At page 46, Merck's conversation with Walsh on



            14      August 10th following the August 7th meeting with



            15      auditors, exit conference.  I was still in shock.  I



            16      was distressed that I was being accused of doing



            17      something illegal.  I was trying to address my



            18      feelings to Walsh and my regret for the concern that



            19      was coming.  I was trying to convey my concern for



            20      not expressing my thought that we would get an audit



            21      comment because that was, as I believed, a minor



            22      matter that I could address and didn't want to



            23      distract from the emergency.  The actual facts show



            24      that we did disclose the funding source to the



            25      board, regardless of what I was obviously
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             1      communicating poorly.



             2           At page 47, at the September 12th conversation



             3      with John Pittman.  That twisted up the concern over



             4      an audit comment for use of carryforward for a



             5      project that is large with the funds themselves.



             6      Record of events over the four years show that --



             7      over the four years prior showed disclosure was



             8      there and nothing about the source of funds was



             9      concealed.



            10           And somewhere, I don't recall the page number,



            11      but there was an e-mail, another one besides what



            12      we've already talked about, referencing moving E&G



            13      to the College of Medicine's endowment.  I think



            14      there's another one besides what we looked at, and



            15      it mentioned the rule.  And that was for an



            16      endowment, moving E&G to endowment, which I thought



            17      was not right.  I did not connect that e-mail with



            18      the T -- with the Trevor Colbourn project at all in



            19      my mind.



            20           And that was supposedly proof that I knew about



            21      it, when in fact that same e-mail was addressed to



            22      me and Dale Whittaker, and somehow Dale didn't



            23      necessarily pick up on it, but I was supposed to



            24      have.  That, I thought, was fairly ludicrous.



            25           But those are my comments on the Burby report.
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             1           MR. RUBOTTOM:  Let me go back to the deferred



             2      maintenance issue.  We've had discussions with



             3      Christy about those.  I think she was responsible



             4      for the fund composition reports submitted to the



             5      BOG.



             6           And here's -- here's the logical difficulty



             7      that I have, and I would ask you to explain it.



             8           I understand the first 8 to 10 million



             9      committed to the renovation being placed under the



            10      category of deferred maintenance.  In 2014, in the



            11      spring board meetings, the board approved



            12      construction of the new building, and there was no



            13      active -- there was a desire to renovate the old



            14      one, but that project had not been approved by



            15      anybody yet.  The board approved building the new



            16      building.  Obviously, you had to put the people



            17      somewhere before you could -- that's very clear.



            18      That's spring of 2014.



            19           The August filing with the BOG, and somewhere



            20      in that timeframe, the provost and the president



            21      committed another $18 million to -- now what we have



            22      is two projects pending, but certainly a $23 to



            23      $26 million new building.  There was 10 already



            24      there; the 18 was also put under the category of



            25      deferred maintenance in August of 2014 when the only
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             1      project approved was a new building.



             2           And no renovation that I've ever seen totaled



             3      28 million.  I think the highest number I've seen is



             4      on the CIP's at 19, but I think your internal



             5      budgets usually showed the renovation at 15 and



             6      Trevor Colbourn Hall at 23, and that the 38 is



             7      there.



             8           So I have a difficulty accepting any money for



             9      a new building categorized as deferred maintenance.



            10      So you already moved 10 under the category of



            11      deferred maintenance, and the university was



            12      planning in that fiscal year a movement of another



            13      18, but categorizing it as deferred maintenance.



            14           Do you understand why that's confusing to me?



            15      Because that's a total of 28 million deferred



            16      maintenance.  There's no renovation ever proposed



            17      that reached 20 million.



            18           THE WITNESS:  First, let me just say that I am



            19      sure Christy did not do that in an effort to conceal



            20      something or deceive anybody.



            21           I am confident that she did fill out that form



            22      the way she thought she was supposed to, and maybe



            23      there could have been some other way to do it, but



            24      there was no ill intent on her part doing that, and



            25      it is just what it is now.  But there was no intent
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             1      to conceal.



             2           MR. RUBOTTOM:  Is it possible that the



             3      different components were not talking to each other?



             4      That this capital -- informal capital budget that



             5      you all kept working on in your budget group, that



             6      maybe that wasn't communicating to this report



             7      that's made to the BOG to where there was any



             8      ability to reconcile the different -- different



             9      documents?



            10           THE WITNESS:  Let me make sure I understand



            11      your question.  Are you asking if you think there



            12      was a communication disconnect between the budget



            13      group and the people filling out the forms as to



            14      what we were doing?



            15           MR. RUBOTTOM:  Yes.



            16           THE WITNESS:  And I think the answer is yes to



            17      that.



            18           MR. RUBOTTOM:  Okay.  Would you also suspect



            19      maybe there was disconnect between the people that



            20      built the master plan, the people that built the



            21      capital improvement plan, the people that built the



            22      annual capital budget?



            23           THE WITNESS:  Yes, yes.  I would definitely say



            24      that.



            25           MR. RUBOTTOM:  If -- if somebody was to
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             1      describe the problem at UCF being culture, do you



             2      think those type of elements would be included there



             3      in addition to the kinds of communications with the



             4      board, that whatever -- that any cultural problem



             5      that contributed to this might be much broader than



             6      the administration and finance operation?



             7           And we talked about training, how people were



             8      educated.



             9           THE WITNESS:  That's what I was trying to --



            10      I'm not sure I would use the word "culture."  I



            11      think there is a lack of formal training of some of



            12      these matters, and that lack of training I think



            13      leads to some of the miscommunication problems that



            14      we're having between the departments and with the



            15      uncertainty about how to fill out the BOG forms with



            16      the information that we're trying to plug in there.



            17      I think all of those elements led to some



            18      misunderstanding in terms of interpreting documents



            19      and what was supposed to be being done.



            20           Dr. Whittaker referred to the administration



            21      and finance as having a broken culture.  It's not



            22      broken.  I think the culture there is strongly in



            23      favor of trying to do whatever we can do to make the



            24      students' experience the best we can.  I think



            25      that's a whole different thing than having
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             1      communication issues that I think stem out of lack



             2      of training and understanding.



             3           MR. RUBOTTOM:  Carine, do you have anything



             4      else?



             5           MS. MITZ:  The only thing I have is, Mr. Merck,



             6      we've been asking everybody who's been deposed to



             7      agree to not discuss their deposition with anybody.



             8      So that would include the questions that we've asked



             9      and the answers that you've been providing.  Do you



            10      agree to do that?



            11           THE WITNESS:  Yes.



            12           MS. MITZ:  Okay.  Thank you.  That's all I've



            13      got.



            14           MR. GREENE:  I've got a few questions and I'm



            15      going to try to go fast.



            16                      CROSS-EXAMINATION



            17  BY MR. GREENE:



            18      Q.   Before today, you weren't given a chance to



            19  respond to the accusations that have been made against



            20  you, were you?



            21      A.   No, I was not.



            22      Q.   You could have spoken to Mr. Burby, but as I



            23  read your letter to him, you did not think he would be



            24  an unbiased audience, did you?



            25      A.   Absolutely did not think he would be unbiased.
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             1      Q.   In fact, after reading his report, it is clear



             2  to you and to others, isn't it, that he was, indeed,



             3  biased, and had the answers he had to get before he even



             4  began his investigation?



             5      A.   Yes.



             6      Q.   He attributed to you the same documents to



             7  attribute -- for example, that e-mail from Tracy, that



             8  was sent to him that refers to BOG regulation 9.007, he



             9  used that to attribute a level of guilty state of mind



            10  to you, but absolved Whittaker who got the same



            11  regulation, didn't he?



            12      A.   Yes.



            13      Q.   And he ignored the fact that the E&G funding



            14  sources, as Mr. Burby was told by Tracy and Christy Tant



            15  and others before they were fired and had no reason to



            16  not tell them anything other than the truth, he ignored



            17  the fact that Dale Whittaker was intimately involved in



            18  the decisions to use E&G carryforward for capital



            19  projects, didn't he?



            20      A.   Right.



            21      Q.   So I'm little bit surprised today when you're



            22  given a chance to tell your story, that you're a little



            23  less passionate than I would be.  You have been accused



            24  of doing everything but kidnapping the Lindbergh baby.



            25           This is your chance to speak up, so I'm going
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             1  to ask you some pointed questions.



             2           Did you purposefully violate any law, rule or



             3  regulation while you were at UCF?



             4      A.   Absolutely not.



             5      Q.   Did you know of any statute, rule or law that



             6  barred the use of E&G carryforward?



             7      A.   No.



             8      Q.   You have seen e-mails and things that referred



             9  to regulation 9.007, but did you ever read that rule



            10  itself before this --



            11      A.   No.



            12      Q.   -- matter began?



            13      A.   No.



            14      Q.   Did you connect that regulation to the Trevor



            15  Colbourn project in any way?



            16      A.   No.



            17      Q.   If you had known that there was a statute that



            18  barred the use of E&G carryforward to fund Trevor



            19  Colbourn Hall, would you have recommended that?



            20      A.   I would not have recommended it if I knew we



            21  were breaking the law, absolutely not.



            22      Q.   Did you purposefully do anything wrong, that



            23  is, violative of a rule or a statute or a regulation or



            24  something you were told you should not do while you were



            25  at UCF?
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             1      A.   No.



             2      Q.   Did you counsel anyone else to do so?



             3      A.   No.



             4      Q.   Did Trevor Colbourn Hall present a real



             5  emergency?



             6      A.   It absolutely did.



             7      Q.   Were you told by the engineers that people



             8  literally could die if the facade of that building



             9  crumbled and bricks fell off of it while they were going



            10  in and out?



            11      A.   They didn't tell me they could die, but I knew



            12  they could because I've been around buildings that had



            13  faulty brick, and I knew the conditions in that



            14  building.  In a heavy wind, you could have had an



            15  avalanche of bricks cascading off the side of that



            16  building, and anybody walking below would have been



            17  killed.



            18      Q.   Did everyone that was involved in the



            19  discussions concerning Trevor Colbourn Hall always agree



            20  that there was an emergency situation?



            21      A.   Yes.



            22      Q.   Did anyone other than Mr. Burby ever question



            23  the fact that there was a real emergency as confirmed by



            24  four different engineering firms?



            25      A.   He was the only one.
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             1      Q.   Did you feel as the person whose job it was to



             2  try to find a way to allocate limited resources to



             3  fulfill the mission of the university, that you had a



             4  duty to the students, staff, and faculty who were at the



             5  university?



             6      A.   Yes.



             7      Q.   Did you tell the trustees that there might be



             8  an audit comment with respect to the funding of Trevor



             9  Colbourn Hall?



            10      A.   In one of the meetings, I did.



            11      Q.   There is no doubt in your mind you told the



            12  full board of trustees?



            13      A.   I told the -- I'm sure it was the financial and



            14  facilities committee; whether the full board was there,



            15  don't know, but actually, most of the time we had those



            16  committee meetings, the other members were present.



            17      Q.   Is there any doubt in your mind that the board



            18  members who you gave your orientation talks to would



            19  know what carryforward meant?



            20      A.   They should have, even though that was not --



            21  carryforward has gotten a lot more attention since this



            22  latest audit.  But I'm sure we talked about it, maybe



            23  not with quite the emphasis we would today when we talk



            24  about it, but yes.



            25      Q.   Is there any doubt in your mind that when
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             1  Marcos Marchena was told in 2014 that carryforward was



             2  being used to fund Trevor Colbourn Hall, that he knew



             3  what it meant?



             4      A.   He knew what it meant.



             5      Q.   Carryforward, as that term was used by you to



             6  the board of trustees, meant E&G, didn't it?



             7      A.   Yes.



             8      Q.   You didn't have -- did you make the decision to



             9  use E&G carryforward to fund Trevor Colbourn Hall?



            10      A.   I recommended things.  I don't make the



            11  decisions.



            12      Q.   Did you have the final decision making



            13  authority with respect to how E&G carryforward was used?



            14      A.   No.



            15      Q.   Who made the final decisions with respect to



            16  the Trevor Colbourn Hall carryforward?



            17      A.   Provost and the president.



            18      Q.   Was general counsel aware that E&G carryforward



            19  was being used to fund Trevor Colbourn Hall?



            20      A.   There is no question he was, because he was in



            21  meetings where that was discussed.



            22      Q.   Did you expect the general counsel would advise



            23  you if something that you recommended or an action being



            24  taken by UCF was going to violate some sort of rule or



            25  regulation, is that something that you would expect
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             1  general counsel would tell you?



             2      A.   Absolutely would expect that.



             3      Q.   Would you even -- do you think you would even



             4  know the questions to ask with respect to the propriety



             5  of funding sources or is that something general counsel



             6  should bring to your attention?



             7      A.   Should bring it to my attention.  Like the



             8  saying goes, I didn't know what I didn't know.



             9      Q.   Did you bring the audit issue to the attention



            10  of President Hitt?



            11      A.   Yes.



            12      Q.   Did you bring the potential for an audit



            13  comment to the attention of President Whittaker?



            14      A.   He was in meetings where it was discussed, so



            15  he had to know about it.



            16      Q.   Was it -- was, in fact, the potential for an



            17  audit comment with respect to Trevor Colbourn Hall



            18  discussed in multiple meetings where Whittaker and Scott



            19  Cole were present?



            20      A.   Yes.



            21      Q.   And was it also discussed in meetings where



            22  Marcos Marchena was present?



            23      A.   Yes.



            24      Q.   Now, the Trevor Colbourn Hall, Colbourn Hall



            25  dilemma, would you agree that it was unique for many
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             1  reasons?



             2      A.   It was totally unique.



             3      Q.   Why?



             4      A.   It's a little bit longer answer.  I'll try to



             5  make it short.  But we were in a -- in a time period



             6  where the state -- the traditional state funds for



             7  buildings had dried up.  The buildings were continuing



             8  to age.  We were facing an emergency situation, the



             9  likes of which I had not experienced in my 47 years in



            10  higher ed -- 46 years.  And so it was a unique



            11  situation, unusual.



            12      Q.   So you agree it's unique for -- first of all,



            13  because it was an emergency that threatened the life,



            14  health, and safety of students?



            15      A.   Yes.



            16      Q.   Did you ever have that situation before in your



            17  career where somebody said you need to do something to



            18  this building or somebody could get sick or die?



            19      A.   Not to the extent of Trevor Colbourn Hall.



            20      Q.   And was Trevor Colbourn Hall unique in the way



            21  the project evolved from a minor renovation to a more



            22  major renovation, to a renovation with a partial new



            23  building and then to a total new building?



            24      A.   That was new in my experience.



            25      Q.   And this -- this evolution of the project, was
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             1  it ongoing for years?



             2      A.   Yes.



             3      Q.   Was Dale Whittaker there, even though not at



             4  the beginning, there for most of the evolution of that



             5  project?



             6      A.   Yes, he was.



             7      Q.   He was there when it was a minor renovation and



             8  when it became a major renovation and then when it



             9  finally became what it became; isn't that true?



            10      A.   Yes, that's true.



            11      Q.   And you had said earlier on that the provost



            12  added $10 million to the Trevor Colbourn Hall building.



            13  Do you recall that?



            14      A.   Yes.



            15      Q.   The provost you referred to was Whittaker?



            16      A.   Yes.



            17      Q.   Was it Whittaker's decision to add the



            18  additional space to the new building that added $10



            19  million to the price tag?



            20      A.   He added scope to the building because it was



            21  hiring additional faculty, and then the prices were



            22  determined to be in the neighborhood of 10 million to



            23  add that additional scope.



            24      Q.   Is it accurate to say by the time it got to



            25  that point, that Whittaker, assuming you had these
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             1  weekly budget chat meetings every week, discussing the



             2  funding sources for E&G, that he was there at least at a



             3  hundred meetings where the funding source for Trevor



             4  Colbourn Hall was discussed?



             5      A.   I'll put it this way.  He was there at numerous



             6  meetings.  I wouldn't want to make a count of them.



             7           And another thing that we did, we didn't meet



             8  every week because sometimes he was not available.  So



             9  we would cancel the meeting because we wanted to make



            10  sure that anything that was discussed in a budget chat



            11  meeting was in the presence of the provost.



            12      Q.   So the meetings of the budget committees could



            13  occur without you, but they could not occur without



            14  Provost Whittaker, could they?



            15      A.   That was our -- our modus operandi.



            16      Q.   Was anything ever concealed concerning Trevor



            17  Colbourn Hall from Dale Whittaker?



            18      A.   No.



            19      Q.   Was anything concerning Trevor Colbourn Hall



            20  concealed from anyone internally within UCF?



            21      A.   No.



            22      Q.   Was anything concerning Trevor Colbourn Hall



            23  concealed from the board of trustees?



            24      A.   No.



            25      Q.   Was anything concerning Trevor Colbourn Hall
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             1  concealed from BOG?



             2      A.   No.



             3      Q.   Now, you were asked by Mr. Rubottom about some



             4  of the forms that were submitted.  Did you fill out the



             5  forms yourself?



             6      A.   No.



             7      Q.   Did you fill out the form where the deferred



             8  maintenance was reported or --



             9      A.   No.  I'm sorry.



            10      Q.   -- where Trevor Colbourn funding was reported



            11  as deferred maintenance?



            12      A.   No.



            13      Q.   Did you instruct Christy Tant or anyone how to



            14  fill out that form?



            15      A.   No.



            16      Q.   Do you believe she did it to the best of her



            17  knowledge and ability?



            18      A.   Yes, I do.



            19      Q.   Do you believe she did it based upon guidance



            20  that she got from BOG?



            21      A.   Yes.



            22      Q.   Do you think that this woman was trying to do



            23  anything illegal or immoral when she filled out that



            24  form?



            25      A.   No.  Emphatically, no.
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             1      Q.   Tell me about your conversations with Whittaker



             2  post-audit.  What did he say to you and what did you say



             3  to him?



             4      A.   He said that basically that he thought I had



             5  done the right thing, I had chosen the wrong method to



             6  do it; that I, not we, but I would take some heat for it



             7  for a few months and then we could go on.



             8      Q.   Now, Whittaker, did he ever tell you he was



             9  surprised at the funding source for E&G when you were



            10  having these post-audit conversations?



            11      A.   No.



            12      Q.   In fact, he knew what the funding source was



            13  before the money was spent, didn't he?



            14      A.   Yes.



            15      Q.   And he signed off on the allocation document,



            16  didn't he?



            17      A.   Yes.



            18      Q.   So when he said you -- you did the right thing,



            19  he did it, too, didn't he?



            20      A.   Yes.  The implication, though, was if heat



            21  comes from it, it was going to be my heat, not his.



            22      Q.   Have you ever been advised by anyone, other



            23  than me, that Dale Whittaker made a comment or told a



            24  group of people after you were terminated that he was



            25  going to come forward and tell the whole story about how
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             1  this was an emergency and UCF was doing the right thing,



             2  but that he had been coached instead to find somebody to



             3  blame so that UCF could move on from this dilemma



             4  quicker?



             5      A.   The only deviation I would say from what you



             6  just said was not someone to blame, but me to blame.



             7      Q.   When Whittaker said you did the right thing but



             8  by the wrong method, he was the person that finally,



             9  along with President Hitt, on the allocation document



            10  approved the method of funding of Trevor Colbourn Hall,



            11  wasn't he?



            12      A.   Exactly.



            13      Q.   I want to talk to you about your conversations



            14  with Dave Walsh that are mentioned in the Burby report



            15  and the other trustees where they say you essentially



            16  admitted you did something wrong and you had failed or



            17  hid something from the board.  Do you recall that part



            18  of the Burby report?



            19      A.   Absolutely, I do, clearly, because I was



            20  shocked by it.



            21      Q.   Did you hide anything from the board of



            22  trustees?



            23      A.   No, I didn't.



            24      Q.   Did you tell Mr. Walsh that you hid anything



            25  from the board of trustees?
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             1      A.   If I recall correctly, I was trying to express



             2  to him that I didn't bring up the audit report in a



             3  board meeting to distract them from the major problems



             4  we were having in the building, but that was not an



             5  accurate statement on my part, even then, because we had



             6  actually done that.  We had brought it up in the



             7  meetings.



             8      Q.   Did you -- did you advise the board of trustees



             9  that the funding source for Trevor Colbourn Hall was the



            10  E&G carryforward?



            11      A.   Yes.



            12      Q.   Did you tell the board of trustees and/or the



            13  chair of the facilities and finance committee that there



            14  might be an audit comment --



            15      A.   Yes.



            16      Q.   -- as a result of that funding decision?



            17      A.   Yes.



            18      Q.   Did you think that if there was an audit



            19  comment, that it would be something that the university



            20  would be unable to defend?



            21      A.   I thought we would be able to defend it,



            22  absolutely would be able to defend it.



            23      Q.   Did you say that you might receive an audit



            24  comment, did you mean to say by that that we're going to



            25  break a law or rule or regulation?
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             1      A.   No, no, I did not.



             2      Q.   What did you mean?



             3      A.   I meant that because we were using -- we were



             4  into an area that was not conventional, we had not



             5  received the historical funding from the state to cover



             6  this kind of an event, we were charting new territory,



             7  that auditors would surely pick out a $38 million



             8  expenditure in a way that was novel and flag it, and we



             9  would have to respond to that.



            10      Q.   Isn't it true that by recognizing that you're



            11  probably going to get an audit comment about the Trevor



            12  Colbourn project, that you knew from the very inception



            13  that this was going to be closely scrutinized?



            14      A.   Yes.



            15      Q.   Would you have broken a rule or violated a



            16  statute or regulation if you knew it was going to be



            17  closely scrutinized?



            18      A.   No.



            19      Q.   Would you have violated a rule or regulation if



            20  you didn't think it would get any scrutiny at all?



            21      A.   No, no.



            22      Q.   Did you mislead Dale Whittaker about anything?



            23      A.   No.



            24      Q.   Did you mislead any of the board of trustees



            25  about anything?
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             1      A.   No.



             2      Q.   Did you trick Dale in any way?



             3      A.   That's ludicrous.  No, I did not.



             4      Q.   From the very beginning of his joining UCF,



             5  isn't it true that Dale Whittaker threw himself into



             6  budget matters and tried to gain control over them to an



             7  extent greater than the provosts that were before him?



             8      A.   Yes.



             9      Q.   Isn't it true he reactivated the university



            10  budget committee and created the facilities budget



            11  committee just so that he could be more apprised of and



            12  know about the budget decisions?



            13      A.   Yes.



            14      Q.   And he was involved in the budget of the entire



            15  university, not just the budget at the academic level;



            16  isn't that true?



            17      A.   That's correct.



            18      Q.   Let me show you what we'll mark as a composite



            19  Exhibit 1.



            20           MR. RUBOTTOM:  Can we go ahead and mark ours?



            21      I don't think we've done that yet, that big group



            22      that we gave you.



            23           (Exhibit No. 1 was marked for identification.)



            24           MR. GREENE:  So I'm going to show you what's



            25      composite Exhibit 2.
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             1           (Exhibit No. 2 was marked for identification.)



             2  BY MR. GREENE:



             3      Q.   Is this just the type of information that would



             4  have been submitted to Dale Whittaker on a weekly or



             5  frequently periodic basis concerning budget matters at



             6  UCF?



             7      A.   The answer is yes.



             8      Q.   And did the materials that were presented to



             9  Dale Whittaker regularly, did they specifically refer to



            10  E&G carryforward and what was being done with that



            11  source of funds that were available to UCF?



            12      A.   Yes.



            13      Q.   Do you believe that Tracy Clark was a



            14  competent, honest, and capable employee at UCF?



            15      A.   She was one of the most competent,



            16  hard-working, honest people I know.



            17      Q.   Is there any doubt that she would have



            18  regularly reported all the matters that concerned the



            19  budget issue that were relevant to Dale Whittaker?



            20      A.   I have no doubt that she would.



            21      Q.   Do you know of anyone that ever tried to



            22  disguise that Trevor Colbourn Hall funding as deferred



            23  maintenance?



            24      A.   Not deliberately disguise it, no.



            25      Q.   You agree that there are problems as
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             1  exemplified by Trevor Colbourn Hall that need to be



             2  fixed, wouldn't you?



             3      A.   I do.  I would totally agree with that.



             4      Q.   You agree there needs to be more training and



             5  better training at UCF?



             6      A.   I think that's true for all 12 universities,



             7  including UCF and the board of governors.



             8      Q.   Do you agree that there needs to be better



             9  communication between the BOG and UCF?



            10      A.   There needs to be clear, more discrete -- more



            11  discrete direction, yes.



            12      Q.   Do you think it would be a preferable practice



            13  that when the BOG was asked for written guidance so that



            14  there could be a uniform source of interpretation of



            15  permissible uses of E&G, do you think it would have been



            16  preferable that Chris Kinsley and others would have



            17  provided that guidance when asked?



            18      A.   Certainly.



            19      Q.   Do you believe that there needs to be better



            20  communication between the board of trustees and perhaps



            21  better education in the board of trustees concerning



            22  budgetary matters that affect UCF and other



            23  universities?



            24      A.   Yes.



            25      Q.   Do you think the blame for all of those issues
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             1  should be placed upon your shoulders?



             2      A.   No.



             3      Q.   Did you intend to take the blame for everything



             4  wrong with the system when you said I'll take



             5  responsibility for this?



             6      A.   No.



             7      Q.   Did you resign because you felt some



             8  responsibility by virtue of your position with respect



             9  to a decision that was obviously -- that people relied



            10  upon your recommendation in making, and that in



            11  hindsight might not have been the right thing?



            12      A.   Repeat that.



            13      Q.   Did you -- did you, by resigning, acknowledge



            14  your responsibility and your willingness to take



            15  responsibility for any role that you had in what



            16  happened with respect to Trevor Colbourn Hall?



            17      A.   Yes.



            18      Q.   Did you intend to absolve others who are your



            19  peers or your superiors or with other agencies, like the



            20  board of trustees, from their responsibility?



            21      A.   That was not my intent, and the word "full"



            22  responsibility, that word, "full," that was added later



            23  was not my intent.



            24      Q.   The Burby report says there's a culture issue



            25  at UCF, and he implies that the culture was that people
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             1  were scared to speak up because of the cabal that



             2  consisted of you and Dr. Hitt, so that everybody --



             3  everybody else, including President Whittaker, was just



             4  scared to say anything.  Did that sort of culture exist



             5  at UCF?



             6      A.   No, no, no.  It was a very collegial culture



             7  and we had no problems speaking with each other about



             8  things we agreed with or disagreed with.



             9      Q.   Did Lee Kernek speak up when she disagreed with



            10  things?



            11      A.   Yes.



            12      Q.   Do you think you could have shut her up if you



            13  wanted to?



            14      A.   I'll take that as rhetorical.



            15      Q.   Did others speak up when they had problems at



            16  UCF?



            17      A.   Yes, yes.



            18      Q.   Did you try did -- did you listen to them and



            19  take corrective action if needed?



            20      A.   I certainly did.



            21      Q.   Did you ever try to dissuade criticism,



            22  discussion or any efforts to make sure everybody was



            23  doing the right thing?



            24      A.   No.



            25      Q.   Would it, in your view, be more of a
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             1  communication and education and training issue that is



             2  responsible for what happened at UCF rather than a



             3  cultural issue?



             4      A.   I would, and I believe I said that earlier.



             5      Q.   You were asked a lot of questions, and I'm



             6  confused about them because I don't know as much as you



             7  and Mr. Rubottom about your investment policy, your



             8  liquidation of assets.  Was it your policy or was it



             9  UCF's policy?



            10      A.   It was UCF's policy as adopted by the board of



            11  trustees.



            12      Q.   So this was something the board did, not Bill



            13  Merck, just to be clear?



            14      A.   Just to be clear, that was the board's action.



            15      Q.   You were asked about who was involved in



            16  dealing with the auditors during the audit process in



            17  2018.  Do you recall that?



            18           I believe you said it was Christy Tant and



            19  Tracy Clark were probably the first --



            20      A.   Oh, yes.



            21      Q.   -- level of communication?



            22      A.   Yes, yes.



            23           (Exhibit No. 3 was marked for identification.)



            24  BY MR. GREENE:



            25      Q.   And as Exhibit 3, can you identify that as an
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             1  e-mail that was sent -- e-mail that was exchanged



             2  between you, Christy Tant, and Jeff Brizendine from the



             3  auditor's office in April and May of 2018?



             4      A.   Yes.



             5      Q.   And does Christy Tant tell the auditor



             6  expressly on April 26, 2018, that the construction of



             7  Colbourn Hall was fully funded from centrally held E&G



             8  carryforward funds?



             9      A.   Yes.



            10      Q.   You -- you were asked did Whittaker ever



            11  challenge your decisions, and you said no.  And I think



            12  you -- you read that -- you heard that question in the



            13  sense of did he object to things that you did more



            14  narrowly than I heard it.



            15           So I want to ask you this.  When you had to --



            16  did you have to go before the budget committee and ask



            17  for budgeting for your division from time to time?



            18      A.   Yes.



            19      Q.   And did Dale Whittaker rubber stamp all of your



            20  requests?



            21      A.   No.



            22      Q.   In fact, wasn't there some insurance issue for



            23  which you had to fight to try to get funding for, and



            24  Dale Whittaker really pushed back hard on it?



            25      A.   I'm fuzzy on that, but I'm pretty sure the
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             1  answer is yes, it was.



             2      Q.   Did Dale Whittaker agree with everything you



             3  said?



             4      A.   No, no.  I had some other requests that were --



             5  that I thought were pretty important that were turned



             6  down.



             7      Q.   You know that Whittaker knew that



             8  carryforward -- that the carryforward was Trevor



             9  Colbourn Hall came from E&G, don't you?



            10      A.   Yes.



            11      Q.   You're not guessing at that?



            12      A.   I am not guessing at that, no.



            13      Q.   And you're not guessing that Marcus Marchena



            14  knew, are you?



            15      A.   No, I'm not guessing, no.  They knew.



            16      Q.   You were asked if the provost had approval



            17  authority over capital projects.



            18           The final approval authority, at least within



            19  UCF, actually rested exclusively with the provost and



            20  the president as far as the use of carryforward for



            21  capital projects was concerned, didn't it?



            22      A.   Correct.



            23      Q.   The allocation documents for E&G carryforward



            24  were signed by the president and the provost; right?



            25      A.   Right.
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             1      Q.   Not by you?



             2      A.   Not by me.  I don't believe they are even



             3  copied to me.



             4      Q.   Tell me more about the four people who were



             5  fired, or whatever happened to them, that Whittaker said



             6  were fired at UCF.  Why do you think they were treated



             7  unfairly?



             8      A.   I think they were treated unfairly as a



             9  smokescreen, as a way to deflect attention from the



            10  provost and the chairman -- yeah, from the president and



            11  the chairman, rather.  I think they were -- they were



            12  just sacrificed to divert attention from their story



            13  that they didn't know anything.



            14      Q.   You didn't know the law concerning the



            15  prohibition against the use of carryforward for new



            16  buildings, did you?



            17      A.   No.



            18      Q.   It appears Dale Whittaker didn't know because



            19  he never told you about that when you were discussing



            20  the use of carryforward for Trevor Colbourn Hall, did



            21  you or did he?



            22      A.   No, he didn't.



            23      Q.   Scott Cole was aware that E&G carryforward was



            24  being used for Trevor Colbourn Hall, wasn't he?



            25      A.   Yes.
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             1      Q.   He never told you it was wrong, did he?



             2      A.   He did not.



             3      Q.   Marcos Marchena, who was an experienced



             4  construction lawyer, he never told you it was illegal or



             5  wrong in any way, did he?



             6      A.   No, he didn't.



             7      Q.   Do you know why Burby would go out of his way



             8  to find that these four employees that were under



             9  everybody I just named in the UCF hierarchy, that they



            10  somehow knew, but that Whittaker and others didn't?



            11      A.   I think there was an objective when that whole



            12  Burby report was commissioned, and whether it was



            13  written or -- well, it was not written, certainly, but



            14  unwritten, and that was to protect the president.



            15      Q.   Did you ever hear of the "Save the Dale"



            16  campaign?



            17      A.   Yes, I did.



            18      Q.   What did you hear about that?



            19      A.   I just heard that when Dale Whittaker was a



            20  candidate for a presidency at Iowa State, there was an



            21  interest in not letting him leave UCF, but to stay and



            22  become president.



            23           And so there was conversation among board



            24  members and others about let's save Dale, keep him here.



            25      Q.   Did you ever get the sense that one of the
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             1  primary proponents behind that move to "Save the Dale"



             2  was Marcos Marchena?



             3      A.   Certainly involved in it heavily.



             4      Q.   Did you ever get the sense that -- that Marcos



             5  Marchena was behind that so strongly because he felt



             6  that he might have a little more control over Dale than



             7  he had over Dr. Hitt?



             8      A.   That would be speculation on my part, but it



             9  would be speculation that I would endorse.



            10      Q.   You were asked about Marcos Marchena and some



            11  of the things that he did at UCF.  He was trying to get



            12  an ever-expanding role over capital projects at UCF,



            13  wasn't he?



            14      A.   Yes.



            15      Q.   He was trying to bring in some of the people he



            16  worked with at the Orlando Airport and bring them in to



            17  some level of involvement with the administration of



            18  construction projects at UCF?



            19      A.   That was an impression I had, and I know that



            20  he was very interested in having these owner's



            21  representative type companies come in and manage our



            22  projects for us.



            23      Q.   And Lee Kernek and you had discussions about



            24  Marcos Marchena's efforts to bring in OARs, didn't you?



            25      A.   Yes, yes.
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             1      Q.   And did Marcos Marchena complain about Lee



             2  Kernek when she brought the efforts of Marcos Marchena



             3  to the attention of President Hitt and objected to them?



             4      A.   Say that again now?



             5      Q.   Did Marcos Marchena complain about Lee Kernek



             6  when the she resisted his efforts to bring in OARs?



             7      A.   He had complained about her before and after,



             8  so that didn't help, the resistance to OARs, which I



             9  didn't think was a good idea, either.  Our projects were



            10  too simple to handle the extra overhead of an OAR.



            11      Q.   Did you have some concern that Marcos Marchena



            12  was trying to bring in some of his cronies from the



            13  airport so that they could make money on the back of UCF



            14  when their services really weren't needed and would have



            15  added a lot more money to the UCF budget problems?



            16      A.   That would be speculation on my part, but I



            17  would not disagree with that speculation.



            18      Q.   Did you ever tell Scott Cole or Trustee Walsh



            19  or anybody else that you had lied to the board of



            20  trustees?



            21      A.   No.



            22      Q.   Did you ever tell them that you had concealed



            23  anything from the board of trustees?



            24      A.   They interpreted my --



            25      Q.   Forget how they interpreted.  Did you --
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             1      A.   No.



             2      Q.   -- ever tell them you concealed anything from



             3  the board of trustees?



             4      A.   No, no, no.



             5      Q.   Did you ever lie to or conceal anything from



             6  the board of trustees?



             7      A.   No.



             8      Q.   Tell me again, what is it you were trying to



             9  explain to Trustee Walsh when you had these



            10  conversations about the audit comment and your feeling



            11  of embarrassment and remorse at what was going on?



            12      A.   Well, I obviously felt bad about what was going



            13  on, no question about that.  And I wanted those guys



            14  that I had respect for to understand, first, why we were



            15  doing what we were doing, the safety, trying to protect



            16  students, faculty, and staff from harm.



            17           And that I had not gone into great depth about



            18  the potential for an audit comment in a meeting where we



            19  were discussing some of those things, although we did



            20  actually do it.  But I didn't want to make a big deal



            21  out of the audit comments, which I thought were -- would



            22  have been a very manageable comment to deal with, when I



            23  was not aware that it was something illegal.



            24      Q.   Let's switch gears.  The term -- strike that.



            25           The board of trustees at UCF was specifically
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             1  told, at least in some verbal reports and/or some



             2  written documents, that E&G carryforward was being used



             3  for Trevor Colbourn Hall.  Do you agree?



             4      A.   Yes, I agree.



             5      Q.   And in some of the slides and things we've



             6  seen, the more general term, nonrecurring or UCF



             7  internal funds, things of that nature, were used.  Are



             8  you aware of that?



             9      A.   Yes.



            10      Q.   Was there any -- ever any effort to use those



            11  terms to conceal in any way --



            12      A.   No.



            13      Q.   -- the fact that E&G was being used?



            14      A.   No.



            15      Q.   Do you know who prepared those slides and



            16  things, which department it was?  Would that have been



            17  facilities and finance or would it have been budget?  Do



            18  you know who prepared those things for the trustees?



            19      A.   Depending on the project, but typically it



            20  would have been finance and accounting in conjunction



            21  with whatever project was being presented.  So there



            22  would often be a joint effort on the preparation of the



            23  form, the subject expert, and then some of the F&A folks



            24  would be involved with the funding source.



            25           MR. RUBOTTOM:  Excuse me, for clarification.  I
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             1      think you mentioned slides?  And I don't know if



             2      you're talking about some of the facilities reports



             3      that were made.  He's talking about forms, which



             4      sounds like he's talking about the capital



             5      improvement plan.



             6           MR. GREENE:  I'm talking about the slides and



             7      the presentations that were made annually to the



             8      board of trustees where the terms "nonrecurring" are



             9      used.



            10  BY MR. GREENE:



            11      Q.   Do you know who prepared those slides and



            12  things?  Would that have been --



            13      A.   Not specifically.



            14      Q.   -- Lee Kernek's division?



            15      A.   Not specifically, but it wasn't me, I know



            16  that.



            17      Q.   Did you ever direct anybody as to how to fill



            18  out those?



            19      A.   No.



            20      Q.   What to put on those slides for information?



            21      A.   No, no.



            22      Q.   Did you instruct all of those below you to be



            23  open and honest and try to answer as completely as they



            24  could any questions or requests for information that



            25  they received from the trustees?
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             1      A.   Of course, for sure.



             2      Q.   Was Trevor Colbourn Hall in the reports that



             3  were submitted to the state, as far as you know, were



             4  those -- were the same reports submitted to the state



             5  for Trevor Colbourn Hall as would have been submitted



             6  for other, similar projects?



             7      A.   Yes.



             8      Q.   Was the same process and procedures followed



             9  for Trevor Colbourn Hall, the reporting process --



            10      A.   Yes.



            11      Q.   -- the same?



            12      A.   Yes.



            13      Q.   Was anything understated or concealed or



            14  purposefully hidden?



            15      A.   No.



            16           MR. RUBOTTOM:  Chuck, I've got a long way to



            17      drive and she has a lot to type up in the next few



            18      days, so if we could bring it --



            19           MR. GREENE:  This will be it.  Done, sorry.



            20           (Exhibit No. 4 was marked for identification.)



            21  BY MR. GREENE:



            22      Q.   Is Exhibit 4 a list of the other projects as



            23  far as you know that were identified by UCF post-audit



            24  that involved questionable uses or uses of E&G that



            25  should be looked into further?
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             1      A.   Yes.



             2      Q.   Are you aware that Beverly Seay has said that



             3  in connection with the dismissal of the four terminated



             4  UCF employees, that these projects were the same people,



             5  same -- same process, same pattern, same trickery,



             6  essentially, as was attributed to them with respect to



             7  Trevor Colbourn Hall?



             8      A.   No.



             9      Q.   Are you aware of that comment?



            10      A.   I've heard it, and I disagree with it totally.



            11      Q.   Were the -- were these other projects



            12  completely different from Trevor Colbourn Hall?



            13      A.   Yes, they were.



            14      Q.   Did anyone ever say that there might be an



            15  audit comment or something might be made with respect to



            16  any of those other projects?



            17      A.   No.



            18      Q.   Were different people involved in approving and



            19  overseeing those projects than were involved with Trevor



            20  Colbourn Hall?



            21      A.   There was an overlap with the budget committee



            22  and budget chats and things like that, but all these



            23  projects have their own individual identities and there



            24  were different subject experts on all of them, so they



            25  were handled differently.  You cannot compare this list
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             1  with the Trevor Colbourn Hall business.



             2      Q.   And at least with respect to most of those



             3  projects, Dale Whittaker was involved in approving all



             4  of them, wasn't he?



             5      A.   Virtually all.



             6      Q.   And are some of those actually the -- was Dale



             7  Whittaker intimately involved in a few of those



             8  projects?  Were these his babies, so to speak?



             9      A.   Yes, yes.



            10           MR. GREENE:  That's all we have.



            11           So we'll waive reading for purposes of



            12      expediting.



            13           And Don, do you agree that I haven't had the



            14      opportunity to do a full cross-examination that I



            15      would do, so that nobody can use this in other



            16      litigation?  It would essentially remain open?



            17           MR. RUBOTTOM:  I would agree, yes.



            18           MR. GREENE:  Thank you.



            19           THE REPORTER:  Can I confirm that you want this



            20      transcript as soon as possible?



            21           MR. RUBOTTOM:  Yes.



            22           (The deposition was concluded at 5:23 p.m.)



            23



            24



            25
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