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Both the Florida Legislature and the Board of Governors of the Srate University System
are constitutional bodies. They ¢iffer in that the Legislature is one of three distinet branches of
government, while the Board is & constitutional entity considered by the proponents of the
constitwtional initiative to be within the Executive branch of government. Differing views as 1o
the extent to which the Constitution now gives auﬁmrx'ty' over the university system to the
Legislatore and to the Board, rcSpectivgly, and the extent to which one body is given guthority to
the exclusion of the other body, stem from the interaction of that authority,

As the Florida Supreme Court szid in holding that cregtion of the Board would not
substantially affect two then-extant provisions of the Constitution relative to educatior, one of
which requires the Legislature to make adequate provision for the establishment, maintenance,
and operation of institutions of higher Jeamning:

Even though the proposed amendment interacts with both
provigions ., . . it does not substantially affect or change either one.

In re Advisory Opinion to Atty, Gen. re Local Trustees, 819 So. 2d 725, 730 (Fle. 2002). The
responsibility for setting “tuition and fees” for the state’s universities is one of the most
controversial issues atising from the voters’ creation of the Board, and presents the bast case for
analyzing the interaction of constitutional powers over educetion policy,

The Legislature can claim constifutional respensibility to set tuition and fees from the

power inherent in that body as the branch of Florida’s government charged with meking the laws



(Ai't. I, sections 1 and 7), raising and appropriating the money for government (Art. VI,
section 1}, and having responsibility for assuring the establishment, maintenance, and operation
of institutions of higher learning. (Art, I, section 1). This authority remained intact following
adoption of Article IX, section 7, 25 the Flarida Supreme Court recognized when it held that the
proposed amendment met the one subject requirement of the Constitution, because the
amendment wo#id not substantially ater or perform the function of multiple branches of
government. Local Trustees, 819 So. 2d at 729.32. Proposed HB 1001 reliss on theee
constitutional powers as the bagis of its guthority to estzblish tuition and fees. See HB 1001 at
lina 236,

The Board can claim constintional authority to set tuition znd fees from the adoption of
Section 7 of Article IX by the voters of Flarida, based on the well-accepted legal principle that
the meaning of an amendment to the Florida Constituticn which was adopted through the
inifiative process is construad to reflect the intent of the framers of the proposal and the voters
who approved the proposal. E.g., Zingale v. Powell, 885 So. 24 277, 282 (Fla, 2004). Thers is
clear evidence from the framers of the proposal which ereaved the Board, made public prier to itg
adoption, that they intended the Roard o have the power to set tuition and fees. See August 23,
2002, letter from Education for Bacellence for Florida to the Sacmtar_y of the Florida Board of
Education, at page 7. Further support for the Board's power to set tuition and fees comes from
the judicial construction of section of 7 of Artiole IX as “self-executing.” NAACP, Inc. v,
Florida Bd. of Regenrs, 876 So. 24 636, 639 (Fla. 15t DCA), review dismissed, §82 So, 2d 386
(Fla. 2004), '

While the claims of the Legislature and the Board ars both valid, I believe the Legisiature
and the Board in reality share tesponsibility for seting tuition and fees. Ido notreadthe
directives in section 7 of Article IX - that the Board’s management of the university system is
subject to the Legislature’s DOWEr 10 appropriate, and that the Board must acoount for
expenditures as provided by law — as a delineation of the only areas in which the Beard is

subjected to the power of the Legislature. The creation of 2 constitutional body results in “a
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certain blending of powers,” and “no department, not even the tegistative, has unlimited power
under our system of government.” Sylvester v, Tindall, 1§ So. 2d 892, 899 (Fla. 1944) {citation
omitted). '

This notion of shared responsibility prompted the Supreme Court to “look to the essential
nature end effect” of another constitutional bedy formed B}r initiative, the Florida Commission
on Ethics, in the face of 3 contention that it pessessed constitutional status separate from the
other branches of government, and to “compare the commission's powers with those assigned to
sach branch of our government,” Commission on Ethics v, Sullivan, 489 So. 2d 10, 12 (Fla.

1586) (citation omitted). The Court’s evaluation in that case reflected

[the] generalmale , . . that po one provision of the constitution is to
be separated from all the others, to be considered alone, but that all
provisions bearing upon a particular subject are to be brought into
view and to be 8o interpreted as to effectusie the great purposes of
the instrument,

Sylvester v, Tindall, 18 $o. 2d at 900,

Public policy with respect to the broad goals for the education system in Florida certainly
rests with the Legislature, from creating the institutions deemed necessary fof the delivery of
higher education (such as community collegas and universities), to integrating higher education
with the free public schools for kiﬁdergmen through twelfth grade and putting in place
mechanisms 1o provide educational opportunities for Florida’s children by such means a5 the
Flotida Bright Futares Scholarship Program and the Florida Prepaid Coliege Program, 1o fanding
the entire education system through the appropriations process, On the other hand, the Board hag
responsibilities which affect the brosd educational policies in Florida through its constitutionally
prescribed responsibilities to articulate the missions of the state’s universities with the free public
schools gnd community colleges, to ensure well-planned coordination and opeération of the
state’s university system, and to avoid a wasteful duplication of both facilities and programs,

Art. IX, section 7(d).
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In practical terms, consequently, neither body can be said to hold exclusive authority over
the university ségment of higher education, and neither body can effectively perfonm its
responsibilities without the cooperation of the other. The necessity for cooperation is seer, for
example, when one considers the implications for the Bright Futures and Prepaid College
programs of the establishment of university tuition and fees. University tuitions and fees are
charged for a popuiation which is not confined to students who are Florida residents, and for
programs which have objectives unrelated to educating Floridiens, such as research centers.
Inevitably, however, the imposition of tuition and faes set by the Board has an effect on the
Legislature’s ability to finance programs created by the Legislature for Floridians, such as Bright
Futures and Prepaid College.

It follows that any attempt to delineate legistative and Bosrd responsibilities with g
broad-brush, bright ling, “all or nothing™ approach - such as HR 1001's assignment of exclusive
responsibility for setting tuition and fees to the Legislature — does not provide clerity for
legislators or Board members seeking in good faith to carry out their constitutional duties. The
same ebservation can be made with respect to some of the other provisions in HB 1001, That is
not o say, however, that 2B 1001's attempt to draw exchusive lines of responsibility is not an
important step toward addrassing the complexities brought into the state’s education system by
the voters’ creation of the Board of Govemmors, or thet the bill as drawn does not reflect &
thoughtfil and pood faith effort to reconcile the consﬁ'tutional duties of the Legislature 2nd the
Board with respect to educasion,

With a modest pumber of modificetions, HB 1001 could be a significant step toward
continting the state’s attempt to provide a seamless education systern for Floridians, The
following proposed amendments 1o BB 1001, as engrossed on March 29, would not provide the
precisely drawn road map of responsibilities for the Legislature and the Board which many hope
such a statute would create. They would, however, recognize the dual and overlapping
responsibilities of the Legiglature and the Board, and 1o that extent diffuse polarization among

those who see clear lines of authority which, in our opinfon, do not exist,
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RECOMMENDATIONS
With respect to the Board’s compliance with law:

Amend lines 210-11 of HB 1001 to read:

“the boaxﬂ‘sjurisdicﬁon, all applicable federal laws, and all local
and state laws not inconsistent with the board’s exclusive
constitutional suthority.”

With respect to the Bosrd’s responsibility in the area of bond finance:

‘Add a new subsection 13 after line 212 1o read:

“13. Adopting with coneurrent approval of the legislaturs,
resolutions authorizing bond financing for the maintenanse and
construction of state university facilities,”

With respect to the Board’s role in setting tuition and fees:

Add a new subsection 14 after line 212 to read:

“Establishing tuition and fees for out-of-state students, and tuition
and fees for in-state undergraduate students piving due regard to
state educational policies and programs aet by the Legislature and
the articuletion of university missions with free public schools and
community colleges.”

With respect to the Legislature’s role in setiing tuition and fees:
Delete line 236.
With respact to the Legislature’s cesponsibility for financial aid,

Amend line 23€ to read:

“student financial aid pot inconsistent with financial aid policies
adopted by the Board.”

With respect to the Legislature’s maintenance of fiscally and actuarially
sound state-administered health and casualty insurance programs:

Amend line 252 to read;

“(SUNCOM), and the state casualty insurance program; except to
the extent that the Board of Governors adopts non-state
administered health and ¢asualty insurance prograrns which are
actuarially and fiscally sound and have no substantial long-term or
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ghort-term adverse financial effects on state-administered health
and casualty programs.” '

7. With respect to the Legislature’s exercise of the police power:
Amend line 258 {0 read:
“on the campuses of institutions of higher leaming, taking into

consideration comparable or related policies adopted by the Board
of Governors,”
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HB 1001, Engrossad 1 2008

k) A bill to be entitled

2 An act relating to governance of the State University

3 System; providing definitions; specifying the

4 comstitutional duties of the Board of Gevernors cf the

5 State University System under =. 7, Are. IX of the State

& Constitution; specifving the constitutional duties of tha
7 Legislature; providing legislative intent; providing an

g8 effective date.

5

10 WHEREAS, in 1999, the Florida Legislature, in its efforts
11 to provide for a uniform, efficient, safa, sacure, and high

12] gquality system of free public schoole enacted chapter 99-398,
13| Laws of Florida, the A+ Plan for transforming Florida schoolg,
14| which provided a school graiing system and strengthened

15 Florida's education accountability system; and, in 2060, the

16! Florida legislature enacted chapter 2000-321, Laws of Florida,
17| the Florida Zducation Governmance Reorganizaticn Act of 2000,

18, which restrucrured therstate‘s public education system to treate
190 & seamless K-20 system anﬁ repealed the Florida Board of

20| Regents, an entity previcusly established by the Legisiature to
2L govern the administration of the State University System, and
22 WHEREAS, in 2006, ths Legislature consolidated the

23| administration of Plorida's ingtitutions of higher education

24 with gradeszs X through 12 in the FPlorida Roard of Bducation

25, {later the State Board of Bducation) and the Commisgionsr of
26 Bducation, and

27 WAEREAS, in 2002, Florida voterg amended the Stsate
28 Constitution to create the Board of Governmors to administer the
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HB 1001, Engrossed 1 2005

management of the State University System, and

WHEREAZ, the ballot summary stated “hat the Board of
Governors would "be responsible for the ccordinated and
accountable cperation of the whole university system” but did
not mention any limitation of legiszlative powers, and

WHEREAS, in its review of the ballet title and Bummary to
the initiative bProposal creating the Board of Gc#erncra, the
Florida Supreme Court found that the amendment would authorize
"the statewide board of governors to ‘operate, regulate,
control, and be fully respomsible for tha management of the
whole university eystem' which ig currently the legislative
respensibility and duty of the Florida Board of Education, an

erganization loczted within the cabinet system of rthe exacutbive
branch, ® {Advisory Opinion to tha Attorney General Re Local
Trustees, 819 So.2d 725, 729 {Fla. 2002}], thereby equating the
powers of the Board of Governors to the powers that had
previously been allotted by the Legislature to the Board of
Eduration, and

WHERERS, the Florida Supreme Court found that the ballot
title and summary for the proposed amendmant plainly and

unequivocally expressed its chief purpose and that this purpome

"dees not substantially affect or alter any provision in the
State Comstitution' [Id, at 732], and

WHEREAS, the Court's advisory opinion indicares that the
Court ipnterpreted '"the plain unegquivoecal language” of the
proposal's ballot summary as not making fundamental changes
radistributing legislative power to an entity within another

branch, which would alter the balance of governmental powers,

Page 2of 10

ety

hb1001-01-¢1

P.eg

8



57
58
58
60
61
62
63
g2
65
ga
67
]
69
70
71
72
73
74
75
78
77
78
78
BC
BL
82
B3
B4

and

¥y

HB 1007, Engrossed 1 2005

WHEREAS, since 1968 and continuing through today, section 1
of Article IX of the State Cons&itutimn provideg that
"laldequate provisioa shall be made by law for ... the
eptablishment, maintenance, and operatien of institutions of
higher learning ...," and

WHEEREAS, as of November 2002, the Board of Governors is
charged by gection 7 of Article IR of the State Comstitution
with the responsibility te "operate, regulate, control, znd be
fully responsibls fér the management of the whole university
system,* and .

WEEREAZ, the canons of Florida statutory construction
require that laws on the same subject are to be congtrued "in
harmony with one another® so as net to render any part

meaningless hased upon the presumption that the paople would not
have adopted useless constitutional law [See, e.g., Unruh v,
Btate, 669% 5o0.28 242 (¥la. 1256); see, also, State ex rel. MoKay
v. Keller, 191 So. 542 (Fla. 1539) (helding that principles
governing the construction of Statutes are generally appliicable

as wall to the construction of constiturions)), snd

WHEREAS, in accordance with these dictates, it is the
Legislature's intention herein to harmonize and give meaningful
effect to both sections 1 and 7 of Article IX of the Btate
Constitution, and

WHEREAS, the Pirst District Court has held (1) that the
Board of Governcrs is the public employer for state university
employees or at least is entitled to name the publie employver
for them IFla. Pub, Emp. Counsil 79 +. PERC, 871 So.2d 270 (Fla,

Page 3 of 10
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HB 1001, Engrossad 1 2005

1%% DCA 2004}]: and (2) that the Board of Governors controls the
admissions pelicies of state universities [INAACP v. Fla. 34, Of
Regentg2, 876 So.2d 636 (Fla. 1°° DCR 2004)); and, in dicta,
without considering existing portione of Article IX,
specifically those in section 1, asnd without any snfficiently
interested parties railsing alternative arguments, the First
District Court has suggested that the Board of Govetnors' DOWEL
is subject only to the Legislature'!s authority to appropriate
funds, confirm appointed members of the board, and set Btaggered
terms for the appointed members, and

WHEREAS, such a view renders meaningless ssction 1 of
Article IX and grants greater powers to the Board of Governors
than the State Constitution dictates, while stripping the
Legislature of powers in a manner not intended by Floridians,
and

WHEREAS, litigants in Floridians for Comstitutional
Integrity, Inc., et al. v. State Board of Education and Board of
Governors, Case No, 04-CR-3040, filed im the Second Judicizal
Circuit in and for Leom County, Florida, have alleged that the
2002 amendment so altered the State Constitution that the
Legislature cannot enact laws controlling the welicy or
direction‘cf the State University System, that the Board of
Governors ie not subject to legislative control, that the Board
of Governors contrels such public funde ag tuition and student
fees and federal contractg and grants, and that all authority
over the State University System was transferred by the 2002
amendment te the Hoard of Governors subiject only to legislative

appropriation authority of only the state's genaeral ravenues,

Page 4 of 10
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H8 1001, Engrossed 1 2005

and

WHEREAS, on the contrary, the Florida Supreme Court stated
that while the 2002 amendment interacts with section 1 of
Article IX, "it does not substantially affect or change" it
[Advisory Opinion, Id. at 73061, and

WEEREAS, the allegations of the plaintiffs in Floridians
for Comstitutional Integrity, Inc., cannot be reconciled with
the Court's holding in Advisory Opinion to the Attorney Ganeral,
infra, because the essence of lsgislative power iR the exercise
of policy-related discretion over the content of law and wers

the 2002 amendment construed to have given all lavmaking

-authority except for the authority to appropriate fundszs to the

Board of Governors that certainly would have effectuated a very
significant znd substantial alteration to multiple provisions in
the State Constitution, and

WHERERS, section 7 of Article IX of the State Constitution
does not expreszly provide for the Board of Governors to
exercizge all legislative powers save the power to sppropriats,
and '

WHEREAS, it is the duty of the Florida Legiglaturs to
uphold section 3 of Article II of the State Constituticn and
safeguard the powers of one branch of government From
encroachments from entities of the other branches, znd

WHEREAS, the Legislature has found that the powers of the
Legislature in section 1 of Article IX of the State Constituriom
and the powers of the Board of Governcrs in gection 7 of Article
IX of the State Constitution must and can be defined in harmony

to give each entity its full measure of comsbitutiomnal

Page 5 of 10
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HE 1001, Engrossed { ' 2008

141} responsibility while fitting togetier in the balanced symmstry
142 envisgioned by the voterg of Florida who expressed their desire
143| for a Board of Regents type of executive oversight of the State

144| University System, NOW, THEREFQRE,
i46] Bas It Enacted by the Legisiature of the state of Florida:

148 Section 1. Respungibility for the State University System

148 under s. 7, Art, IX of the State Constitutiocn; legislative

150; findings and intent.--

151 {1) LEGISLATIVE FINDINGS.-- . ,
152 {a) Definitions.--For purposes of this act, the term:
153 1. "Hoard of Governors® as it relates to the Stats

154 University Svstem and as ueed in &, 7, Art. IX of the Brate

155, Ceonstitution and Title XLVIII and other seotions of the PFPlorida

186| Statuces is_the Board of Governora of the State University

157, System which belonygs to and is part of the exscutive branch of

158! atate government.

158 2. "Institutiong of higher learning’ as used in the State

160, Constitution and the Florida Statubes includes publiciy funded

161} atate universities.

182 3, "public officer' as used in the Florida statutes

163 includes menbers of the Board of GoOVernoys.

164 4. “"Ztate university! or "arates universities” ap used in

185) the State Constitutdon and the Florida Statutes are agencies of

166| the state which belong to and are part of the executive branch

167 of state govermment. This definition of state universities as

168; state agencies is only for the purposes of the delineation of

Page 6 of 10
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HE 1001, Engrossed 1 - 2005

constitutional lines of authority. Statursry exemptions for

gtate universities from statutory provisions relating to state

agencies that are in effect on the effective date of this act

remain in effect and are not repsaled by virtue of this

Gafinition of state universities.

{b) Congritutional duties of the Board of Governors of the

State University System.--In accordance with 5. 7, Art. IX of

the State Constitution, the Board of Governors of the State

University System has the duty to operate, regulate, comtrol,

and be fully responsible for the managsment of the whole

publicly funded State University System and the board, or the

board's degignge, hag responszibility for;

1. Dhefiping the distingtive missicn of sach constituent

university.

2. Dafining the articulation of eagh copstituent

university in conjunctien with the Legislature's authority cvex

the public schoclg and community colleges,

" 3. Enpuring the well-planned coordination and operation of

the State University System.

4. Avoiding wasteful duplication of facilities or programs

within the State University System.

5. DRocounting for expenditure of funds approprizted by the

Legislature for the State Universgity System ag provided by law.

6. Bubmitting = budget recuesst for legislative

appropriations for the institutions under the supervision of the

board as provided by law.

7. Adopting strategic plans for the State University

Sygtem and sach constituent upiversity.

Page 7 of 10

CODING: Words sidsken are deletions: words underiined are additions.
10090181




APR-26-2885  14:283

P.15

F L ORILIDA H O U S E ¢ F REPRESENTATI VE 5

HB 1004, Engrossed 1 ‘ - 2008

8. Approving, reviewing, and terminating State University

Sygten degree pPrograms.

9. Geverning admissiocus to the state universities,

10. Serving as the public emplover with respect to all

public employess of state universities for collective bargaining

EUE EOE&S 1
11. Hatablishing a personnel syshem for all statsa

university smployees; however, the Department of Management

Services shall retain authority over state university employees

for programs established in ss, 110.123, 110.1232, 110,1234,

116.1238, and 110.151, Florida Statutes, and in chapters 121,

122, and 238, Florida Statutes.

12. Complying with, and enforging for institutions under

the board's jurisdicticon, all applicable local, state, and

fedaral laws.

(¢} Constitutional dutiss of the Legiglature.--In

aceordance with 2. 3, Art. II of the Stats Constitution, whigh

pstablishes the separation of powers of the three branches of

government; s5. 1, Art. ITI of the Btate Constitution, which

vests the legislative power of the state in the Iegislature; 8.

B, Art. III of the Stzte CGnsti;ution, which provides the

exclusive axegutive veto power of the Govermor and the exclusive

veto override power of the Legislature; s. 19, Art. ITII of the

Srate Constitution, which reguirez the Leglglature to enagt

state planning and budget procegses and recuirements for budget

regquests by geﬁeral law; &, 1, Art. VII of the State

Comstitution, which requires that the authority to expend state

Ffunds be by general law enagted by the lLeaiglature; and s. 1,

Page 8 of 10
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HB 1001, Engrossed 4 2005

Art, IX of the State Constitution, which reguires the

lLegislaturs to make adeguate provigion by law for the

vestablishment, maintenance, and operation of institutions of

higher learning, " the Legiglature has the following

respongibilicies:

1. Making provision by law for the establishment,

waintenance, and operation of institutions of higher learning

and other public education programs that the needs of the people

may recuire.
' 2. Appropriating all state funds through the General

Appropriations Act or other law.

3. ERstablishing tuition and fees,

4.  Establishing polliecies relating to merit and need-baged

student financial aid.

5, Bstablishing policlies relating to sxwpenditure of,

acoountability for, and management of funds apprepriated by the

Legiglature oy revenueg guthorized by the Leglslature., This

includes, but is not limited to, policies relating to:

budgeting; deposit of funds; investments; accounting;

purchasing, progcurement, and contracting; insurance; audits;

maintenance and constructicon of facilities; property; bond

finanoing: leasing; and information reporting,

6. Maintaining the actuarial and fiscal scundness of

centrally administered state systemz by reguiring stats

universitisg te continue to participate in programs such as the

Florida Retirement Bystem, the state group health insurance

programs, the state telecommunications and data natwork

(SUNCOM) , and the state casuality insurante program.
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HB 1001, Engrossed 1 2005

7. Establishing and regulating the use of state powers and

protections, including, but not limited to, eminent domain,

pertified law enfarcement, and sovereign immunity.

§., Establishing policies relating to the health, gafety,

and welfare of students, employees, and the public while present

~on the campuses of ingtitutions of higher learning.

{2} LEGISLATIVE INTENT.--It is the intent Qf the

Legilslature to reenact lawe relating to the Board of Governors

of the State University System, the uwniversgity beoards of
trustees, the State Board of Education, and the pogtsecondary

education system in accordance with the Ffindings of this act.

gSection 2. This act shall take effect upon becoming 2 law.
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